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Cost of Living 


Labor Force 


Industrial 
Production 


Wages in 
Manufacturing 


Consumer 
Credit 


Corporate 
Profits 


Strikes 


Almost everything inedible was steady or lower in 
price between May and june, but food costs went up 
0.4 per cent—enough to boost the all-items average 
of the BLS Consumer Price Index by 0.1 per cent to 
115.1 per cent of the 1947-1949 average. The cost 
of food has advanced for the past three months. At 
113.8 per cent of its 1947-1949 cost, it is now 13.2 
per cent above the level of June, 1950 


Enough out-of-school youths entered the labor forc« 
and found jobs from early May to early June to push 
total employment over the 62 million mark for the 
first time since last October. Total employment in- 
crease during the period: about one million. Unemploy 
ment increased slightly, to 3.347 million 


June estimates were not available to the Board of 
Governors of the Federal Reserve System, which 
keeps track of the industrial production index, but 
fragmentary data indicated that there was probably 
no change from May—125 per cent of the 1947-1949 
avetage. 


Preliminary estimates for average weekly pay in June 
indicate a sharp rise—to $71.68—94 cents higher than 
the revised May estimate. June hourly pay averaged 
$1.81, and the average workweek was 39.6 hours. 
Figures are for production workers in manufacturing 


Total consumer credit outstanding in May was $27.52 
billion, up $190 million from the previous menth. 
Both installment and noninstallment credit increased. 
The May total is $464 million above a year ago 


Preliminary estimates for the first quarter of 1954 
indicate that abolition of the excess profits tax con- 
tributed to an increase in after-taxes profits over the 
previous quarter. The boost of $3.1 billion raised 
profits to $18.5 billion. Profits before taxes were up 
$2.5 billion to $36.5 billion. Tax liability was down 
$600 million to $18 billion for the quarter 


Work stoppages, workers involved and total man- 
days of idleness increased between April and May. 
There were 500 strikes in effect in May, involving 
230,000 workers and causing 1.75 million man-days of 
idleness. Comparable April figures were 450 strikes, 
200,000 workers and 1.2 million man-days of idleness 
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Mutual Understanding: 
Key to Industrial Harmony 


By RANKIN M. GIBSON 


a HERE is no easy road to sound indus- 
trial relations.’ Where found, they exist 
as a result of mutual confidence and coop- 
eration. They grow out of a continuous 
building process.’ 

The basic attitudes and 
adopt for successful human relations were 
laid down nearly 2,000 years ago by the 
greatest personnel adviser of all time 
Jesus of Nazareth—a carpenter by trade- 
enunciated them clearly and succinctly in 
his Sermon on the Mount. The Golden 
Rule,’ which He stated there, is the fre- 
quently overlooked key to sound industrial 
relations.* 


approaches to 


It is difficult—if not impossible—to do to 
others as we would have them do to us 
unless there is mutual understanding. To 
understand, one must know the facts and 
also be able to project himself empathically 
into the shoes of another. Obviously, one 
cannot so project himself unless he knows 


something of the situation of the other 


1 By far the most informative study made of 


the forces and methods of industrial harmony 
was recently completed by the National Plan- 
ning Association. In December, 1953, the asso- 
ciation issued its final report on Fundamentals 
of Labor Peace, based on a detailed survey of 
the “‘Causes of Industrial Peace Under Collec- 
tive Bargaining’’ between specific companies 
and unions. 

2 Except for a brief outline of the public 
interest in industrial harmony, this paper is 
restricted to a discussion of some of the internal 
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This truth is well illustrated by the old 
fable of the blindmen and the 
According to the story, four blindmen, who 
never before had encountered an elephant, 
one day upon The first ap 
proaching from the rear took hold of the 
elephant’s tail and exclaimed: “An elephant 
is like a rope.” Another, feeling of a leg, 
remarked: “An elephant is like a tree.” The 
third felt the broad sides and said: “TI beg 
to differ, but like a wall.” 
The last seized a tusk and “Gentk 
men, it is plain to see that you are all wrong 
An elephant is like a sharp spear.’ 


As a 
labor and 
that the course of their relationship is not 


All too 


elephant 


chanced one 


an elephant is 
argued 


first both 


management 


matter ot importance, 


must understand 


purely a private matter. 
that the conflict in 
private fight and of 
no concern to anyone else. That this is not 
evident reflection 
Even where the simplest type of employer 
factors to be understood in the search for a 
harmonious and productive relationship, and 
to an indication of a few techniques which have 
enjoyed some success where they have been 
employed in good faith. 

* ‘Therefore all things whatsoever ye would 
that men should do to you, do ye even so to 
them: for this is the law and the prophets.”’ 
Matthew 7:12 

*See Styles, ‘‘How to Handle Race Labor 
Relations,”’ 1 Labor Law Journal 861 (August, 
1950) 


otten, one 
' 


or both believe which 


they are engaged is a 


so is upon a moment's 
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employee relationship obtains, the public 


may become vitally concerned. 


The interest which the public has in the 


employer-employee relationship has made 
itself known through both the common law 
and the statutory law. Legislatures, particu- 
larly within the last 25 or 30 years, have 
regulating many 


For example, 


enacted a series of laws 
aspects of industrial relations 
there are statutes relating to workmen's 
compensation, unemployment insurance, so- 
factory safety and veterans’ 
re-employment. And all employers and em- 
ployees are acquainted generally with the 
fact that there is a Taft-Hartley Act, a Fair 
Labor Standards Act and a Railway Labor 
Act, which are controlling during the exist- 


ence of the employment relation. No intelli- 


cial security, 


gent businessman or unton leader can hope 
relationship with- 
the provisions of 


to engage in a sound 


out some knowledge of 
these laws. 


By far the most important rules affecting 
the employment relationship are established 
by the Taft-Hartley Act. This is the under 
lying statute in industrial This 
legislation guarantees to employees the right 
(1) to form, join, or assist labor organiza- 
(2) to bargain 
concerted 


relations. 


tions of their own choosing, 
collectively, (3) to 
activities for the purpose of collective bar- 
gaining or other mutual aid or protection, 
and (4) to refrain from engaging in any of 
the foregoing.’ In protecting these rights 
the statute proscribes certain coercive and 
discriminatory conduct on the part of em- 
ployers and labor organizations and their 
agents.° The National Labor Relations Board, 
an independent regulatory agency of the 


engage in 


United States, is empowered to secure com- 
pliance with these standards 
The 


employers and 


conduct required of 
their 


compromises 


standards of 
unions or agents by 
and 


‘I he ref« re, 


these statutes represent 
hence are necessarily arbitrary. 
mere native personal judgment as to what 
is apt to be right or wrong in the eyes of 
the community can not be relied upon. The 
parties must know what the 


of the various labor laws are and how the 


requirements 


administrative agencies and courts have con- 
strued them. No man can know this and 
all else that he know to operate 
cessfully a 


must suc- 


business or lead a 
employees. Under the 
should confer frequently with his attorney 
on the legal aspects of industrial relations 


group ot 


circumstances, he 


Before leaving this external factor in in- 
dustrial peace, it must be emphasized that 
the standards of conduct established by the 
law are mere minimum requirements raised 
for the the public 
Any relation which is based upon a bare 

these rights duties is 
rocky aud turbulent. Sound 
industrial will require inevitably 
much more of the parties than does the law. 


protection of interest.’ 


observance of and 
bound LO be 
relations 


Turning now to the interests of the em- 
ployer and his employees in their relation- 
ship, the central fact to bear in mind 
constantly is the continuing nature of that rela- 
tion. Just as in 
the community, or the spouse in the family, 
a successful relation of employer-employee 
* Manage- 


the case of the citizen in 


must of necessity be continuous 
ment needs labor, and labor needs the jobs 
provided by management. Neither can hope 
to reap the greatest rewards for its efforts 


5 Sec. 7, Tit. I, Labor Management Relations 
Act, 1947, 61 Stat. 140 (1947), 29 USC Supp. 
V, Sec. 157 (1952). 

*Sec. 8, National Labor Relations Act, as 
amended, 61 Stat. 140 (1917), 29 USC Supp. V, 
Sec. 158 (1952). 
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™Smith, Labor Law—Cases and Materials 
(2d Ed., 1953) p. 27. 
5 See footnote 7. 
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unless the company remains in continuous 
and efficient operation. 

Mere recognition of the continuing nature 
If the re 
lationship is to be satisfactory, an objective 


of the relationship is not enough 


and analytical approach to its problems is 
To illustrate:’ At atypical weekly 
meeting of factory executives two problems 


requisite. 


agenda. One concerns a machin- 
ing process. Around the table 
are assembled the best production men in 
the company. Each has studied the process 
thoroughly from beginning to end, but none 
can come up with the solution. Admitting 
that they are licked by the problem, they, 
decide to call 
that made 


this engi 


are on the 
conference 


matter of fact manner, 


in an engineer from the company 
the machine that 


neer soon works out the answer.) 


in a 


(Let’s assume 
The next 
item on the agenda is a labor matter. Few, 
if any, of the executives have made a study 
of labor-management relations generally and 
quite likely few, if any, have made a study 
of the factual background of this specific 
the 
heated as each has his say about the so-and-so’s 


After a vehement 


matter, yet meeting quickly becomes 


shop discus- 


out in the 
sion, they readily answer 
to the 
an adamant “No!” 
but is it the best solution? Quite likely not. 
If the 


proach had been taken to the labor issue 


agree upon an 
request of the employees, which is 
True, this is a solution 
same analytical and objective ap 
that was taken to the mechanical problem, 
a painstaking effort undoubtedly would have 
to discover and to correct the 


been made 


cause or causes of the trouble 


As a machine is given preventive mainte 


that 
operating adjustments- 


nance, is, regular oiling, greasing and 
to keep it running 
at peak efficiency—so labor-management r¢ 
constant objective attention 


noted 


lations require 


Perhaps it should be here that em 


ployees have memories, which are not pos 


sessed by machines, and consequently a 
dispute which has become full-blown can 
never be repaired permanently. Prevention 
far the best 


of labor disputes, however, requires a knowl 


is by treatment! Prevention 


edge of the needs and desires of the “other 
side” plus a willingness to work out a mu 
tually acceptable agreement. 


What.is known about the general needs 


and desires of men? The precise answer to 


* Illustration taken from a very excellent 
article by Fred C. Hauck of the Ohio Bar, 
styled Labor Disputes: An Analytic Approach, 
37 American Bar Association Journal 115 (1951) 
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this question, of course, has occupied the 
thought and efforts of many. A summary 
of the findings of studies in this area would 
that all regardless of their 
economic circumstances, want the same 
fundamental things. soth employers and 
employees, as individuals, want (1) job secur- 


show men, 


ity, (2) an opportunity for advancement and 
type of work, 
condi 


progress, (3) an agreeable 
(4) good health and 
tions, (5) just and fair treatment by others, 


safe working 


10 


and (6) recognition for work done 

The effect of 
tion has been to prevent men in both 
fully that they 
motivations. At 


technology and specializa 
groups 
have 


from understanding 


common desires and this 
point it might be well to explode 
misconception of many management repre 
to the belief of many, 


workers generally do not place higher wages 


a popular 


sentatives. Contrary 


over all else. In poll after poll of employees, 
fourth to eighth 


il 
prime 


have ranke d trom 


the list of 


wares 


place in labor’s desires 


In those plants where the employees are 


organized—and many are—or where the 


business is not a sole proprietorship, the 
relatively simple common desires of employ 
ers and employees, as individuals, are some 
times overshadowed by the existence of the 
institutional needs of both management and 


Although the 


depend upon the specific institution involved 


union needs of each must 


in the relationship in question, a recognition 


of certain general aims may be helpful im 


giving direction to a study of the particular 


situation. On the one hand, at least five 


basic desires of unions should be mentioned 


These 


receive 


may be phrased as follows: (1) to 


some credit for gains in status made 


by employees, (2) for union security in the 


plant, (3) for officer stability, (4) for free 
and 


dom from interference by the company, 


(5) for greater participation in the making 


of decisions affecting employment 


On the other hand, the institutional needs 


of management, among other things, cer 
tainly include (1) securing profits, (2) pre 
serving the firm’s reputation and community 
market 


financial 


goodwill, (3) preserving the firm’s 
position, (4) 


over 


maintaining secure 


control the business operation, and 


(5) promoting the convenience and prestige 


ot management 

” For other lists of individual desires from 
employment, see p. 116 of the article cited at 
footnote 9 and Mee, Personnel Handbook 
(1951) p. 10. 

" Article cited at footnote 9, p. 117 





Which goal or goals the management of 
a company or a union may pursue at any 
particular time depends upon the circum- 
stances facing it. Further, the relative im- 
portance of the needs and desires of the 
competing interests may differ from plant 
to plant. All that can be done here is to in- 
dicate some of the potentialities. 

The institutional policies and practices 
of both management and union also must 
be ascertained. Initially, it should be re- 
membered that management in many busi- 
nesses as well as unions is not vested in 
any single individual. Group psychology 
and compromise between conflicting view- 
points within each organization are signifi- 
cant in institutional decisions. Because of 
this interplay of forces within the group, it 
is very difficult to generalize about institu- 
tional policies and practices.” However, it 
probably is safe to say that management 
seeks to preserve the status quo or to regain 
some of its lost ground, whereas unions seek 
to change the present distribution of indus 
trial rights and duties. 


3asic management policies and practices 
toward tend to fall into one or a 
combination of four patterns.” They may 
be described as follows: 


unions 


(1) Exclusion. (Very few companies to- 
day actively attempt to discourage union- 
ization of their employees.) 

(2) Containment. (This practice seldom 
is found except in the early stages of col- 
lective bargaining soon after an employer 
is forced to recognize the union. Such a 
legalistic to industrial relations 
frequently trouble it en- 
courages a continued militant reaction from 
the union.) 


approach 


begets because 


(3) Acceptance and accommodation. (In 
varying degrees, the vast majority of com- 
panies follow this policy. They recognize 
that it is no longer a question of whether 
unionism is socially desirable. Rather, 
management seeks to live with the union 
and to make collective bargaining a con- 
structive force for the improvement of the 
lot of all concerned.) 


(4) Union-management cooperation. (Thus 
far only a few companies have followed 
this policy with respect to any substantial 
number of personnel matters.) 


"% Report of the Subcommittee on Labor and 
Labor-Management Relations of the Senate 
Committee on Labor and Public Welfare en- 
titled, Factors in Successful Collective Bargain- 
ing, Committee Print, 82d Cong., Ist Sess., 
p. 25 
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Most unions profess no long-run objec- 
tives Their and programs are 
largely pragmatic, that is, policies are deemed 


policies 


valuable or not according to the results ob- 
Basic principle and consistency ot 
They 


tained. 
action 
look upon collective bargaining as an all- 
purpose tool with no recognized limits to 
its * On such matters incentive 
wages, time and motion study, job evalua- 
tion, and the like, there is no general union 
policy.“ Such policy as there is depends 
upon the specific union involved, the indus- 


are of secondary consideration. 


use.’ as 


try, the company, the workers and economic 


conditions generally. Technological advances 
and changes in production methods in the 
industry or the plant also may help to ex 
plain certain practices of the particular 
union. In unionism, as elsewhere, it fre- 
quently can be said that one union’s meat 
is another union’s poison. 

Consistency and reasonableness of union 
policy is difficult to maintain, particularly 
in unions where there are frequent shifts 
in the balance of internal political power. 
Union leaders who are constantly in fear 
that the union wili lose the plant or that 
they will lose their position of leadership 
are under compulsion to present extrava- 
gant demands to the company with which they 
are dealing. Such demands are necessary to 
justify the union to the employees or the 
leaders to those vocal members who feel 
that the leaders are not demanding enough 
concessions from the company. Whether 
management realizes it or not, it too wants 
a stable union—for only with a secure union 
and officials can it hope for union responsi- 
bility and reasonable demands.” Experi- 
ence has shown that stable union leadership, 
unchallenged by rival forces, can place more 
emphasis upon long-range goals. Those 
who lived through the schism in the ranks 
of organizec labor which created the CIO, 
or through the adjustments which followed 
the expulsion of the Communists from the 
CIO, can testify to the importance of union 
stability to the company management. Even 
a cursory reading of the daily newspapers 
will indicate the difficulties which employers 
must be encountering in the current 
pute on the waterfront between the Inter- 
national Jongshoremen’s Association 


the ILA-AFL. 


dis- 
and 


(Continued on page 590) 


"Lester, Labor and Industrial Relations 
(1951) pp. 206-207. 

™% Work cited at footnote 13, p 

% Work cited at footnote 13, 
Policies and Practices’’; report 
note 12, p. 25. 

® Report cited at footnote 12, pp. 12-13, 15-16. 
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A TIMELY SUGGESTION FOR THE RECONCILIATION OF CONFLICT IN THIS 
FIELD BY TWO BOARD ATTORNEYS WHO EXPRESS THE RESULTS OF THEIR 
INDEPENDENT RESEARCH. THEIR CONCLUSIONS MUST NOT BE TAKEN AS AN 
OFFICIAL PRONOUNCEMENT OF EITHER THE NLRB OR ITS GENERAL COUNSEL 


N A PAPER published by the authors in 

May, 1951,’ an attempt was made to 
discern whether a logical thread ran through 
the National Labor Relations Board’s deci- 
sions involving the impact of arbitration 
upon Board action. In summary, it was 
concluded that although the Board had the 
authority to treat a case on its merits 
despite the fact that arbitration machinery 
was available to the parties for disposition 
of the matter,’ or even though the matter 
had, in Board 


would 


fact, been arbitrated,’ the 


not, absent unusual circumstances, 


exercise this authority.‘ The basic reason- 
1'*The Labor Board Looks at Arbitration,’’ 
2 Labor Law Journal 329 (May, 1951). 

2 Newark Morning Ledger Company, 21 
NLRB 988 (1940); North American Aviation, 
Inc., 44 NLRB 604 (1942), enf. den. on other 
grounds, 7 LABOR CASES { 61,656, 136 F. (2d) 
898 (CCA-9, 1943). 

3 J. Klotz &@ Company, 13 NLRB 746 (1939); 
Rieke Metal Products Corporation, 40 NLRB 
867 (1942). 

* Where available arbitration had not been 
used Consolidated Aircraft Cornoration, 47 
NLRB 694 (1943), enf'd as mod. in other re- 
spects, 8 LABOR CASES { 62,088, 141 F. (2d) 785 


The NLRA and Arbitration 


ing behind such a policy was expressed by 
the Board itself: 

“We are of the opinion that it 
will not effectuate the statutory policy of 
encouraging the practice and procedure of 
collective bargaining for the Board to 
assume the role of policing collective con 
tracts between the employers and labor 
organizations by attempting to decide whether 
disputes as to the meaning and admin- 
istration of such contracts constitute unfair 
labor practices within the meaning of the 
Act. On the contrary, we believe that 
parties to collective contracts would thereby 


(CCA-9, 1944): Timken Roller Bearing Company 
v. NLRB, 12 LABOR CASES { 63,793, 161 F. (2d) 
949 (CCA-6, 1947), reversing the Board's asser- 
tion of jurisdiction of subject matter which 
might have been arbitrated; Midland Broadcast- 
ing Company, 93 NLRB 455 (1951), dismissed on 
ground under discussion and on merits. Where 
arbitration had been used: Timken Roller Bear- 
ing Company, 70 NLRB 500 (1946), the Board’s 
action in this respect being undisturbed by the 
decision of the Court of Appeals for the Sixth 
Circuit just cited; Paramount Pictures, Inc., 
79 NLRB 557 (1948); Anchor Rome Mills, 86 
NLRB 1120 (1949) 
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be encouraged to abandon their efforts to 
dispose of disputes under the contracts 
through collective bargaining or through 
the settlement procedures mutually agreed 
upon by them and to remit the interpreta- 
tion and administration of their contracts 
to the Board. We, therefore, do not deem 
it wise to exercise our jurisdiction in such a 
case, where the parties have not exhausted 
their rights and remedies under the contracts 
as to which the dispute has arisen.” * (italics 


supplied.) 
with the sound 


discretion 


“It would not 
our 


comport 
exercise of administrative 
to permit the union to seek redress under 
the Act after 
proceedings which, at the union’s request, 
resulted in a determination upon the merits.” ° 


having initiated arbitration 


Among the “unusual circumstances” which 
were found to warranted deviations 
from the policy just enunciated—that is, 
which persuaded the 
cases on their merits despite either a failure 
to invoke available arbitration or a “reso- 
lution” of the question by resort to arbi- 
tration—were the following: where the 
conduct complained of involved a flagrant dis- 
regard for the act—for example, a second 
discriminatory discharge of the same per- 
son;* where the charged party had refused 
to utilize or to participate in arbitration; * 


have 


Soard to decide given 


where, in any arbitration proceeding which 
might be resorted to, both the employer 
and the union would patently be ar- 
rayed against the individual employee in 
question ;*° where the dischargee was inade- 
quately represented at the arbitration hear- 
ing; ” the arbitrator's 
were inconsistent with the provisions of the 
act;™ 
concerning the scope of collective bargain- 


where conclusions 
where the question involved was one 


ing; * and where the question involved was 
one of defining the appropriate bargaining 


5 Consolidated Aircraft Corporation, cited at 
footnote 4, at p. 706. 
* Timken Roller Bearing Company, cited at 


footnote 4, at p. 501. 

Walt Disney Productions, 
(1943), enf'd 9 LABOR CASES 
(2d) 44 (CCA-9, 1944). 

§ Marlboro Cotton Mills, 53 NLRB 965 (1943): 
Carroll’s Transfer Company, 56 NLRB 935 
(1944). 

* Combustion Engineering Company, Inc., et 
al., and International Brotherhood of Boiler- 
makers, etc., Local 656, 86 NLRB 1264 (1949). 

%” General Instrument Corporation and United 
Electrical Radio, etc., Local 436, CIO, 82 NLRB 
866 (1949), wherein, after rejecting the ‘‘arbi- 
tration defense,’’ the Board nevertheless dis- 
missed on the merits. Compare Paramount Pic- 
tures, Inc., cited at footnote 4, in which case 
the Board dismissed on the basis of arbitration 
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48 NLRB 892 
{ 62,441, 146 F. 


unit.” were no 


decisions in 


that the 
despite available but 


By analogy, although there 
point, the authors 
Board would decide a case on its 
unused arbi- 


sugge sted 


merits 
tration or despite the existence of an arbi- 
tration the 
whether or not a organization 
entitled to exclusive recognition; where it 


‘where was 


labor 


award, question 


was 


could be shown that an arbitrator’s findings 
were totally 
remedy was inconsistent with that afforded 
under the act; and where evidence not put 
now 


unwarranted, or where his 


before the arbitrator was available. 


The decisions which formed the basis of 


the article clarity 
perhaps necessarily, in a field where fore 


were not models of 
seeing the logical extremes of each deci 
sion is an impossibility. One had to read 
between the lines, grasp the implications 
in the dicta, and perhaps draw more from 
a case than it was intended to contain 
Be that as it may, and without apologies, 
the authors concluded that contract-created 
grievance machinery in general, and arbi 
tration in particular, were steadily and 
increasingly attaining, in Board 
ings, the recognition which many authorities 
felt they deserved. 


proceed- 


Recent Developments 


Subsequent have altered the 
picture to a certain extent. The Board, 
with some nudging from the courts, has, 
generally speaking, indicated that its policy 
of exercising discretion in the direction of 
encouraging resort to grievance machinery 
created by the parties will be continued 
For example, in a case involving the Crown 
Zellerbach Corporation,” the complaint, which 
set forth as violations of Section 8(a)(5) 
certain of the employer’s unilateral changes 
in piece rates, was dismissed in view of 
the charging union’s failure to utilize the 


decisions 


proceedings had, noting that the dischargees 
had participated in the arbitration proceeding, 
being represented by personal counsel. 

1 Hamilton-Scheu and Walsh Shoe Company, 
80 NLRB 1496 (1948); Jnternational Union, 
United Automobile, Aircraft, etc., CIO, Local 
291 (Timken-Detroit Azle Company), 92 NLRB 
968 (1950). 

2% Cited for this proposition in the 
referred to were Inland Steel Company, 
NLRB 1 (1948), enf'd 15 LABOR CASES { 64,737, 
170 F. (2d) 247 (CA-7, 1948), cert. den. 326 
U. S. 960; General Motors Corporation, 81 NLRB 
779 (1949), enf’d 17 LABOR CASES { 65,533, 179 
F. (2d) 221 (CA-2, 1950); and Standard Oil 
Company, 92 NLRB 227 (1950). A later develop- 
ment in Standard Oil will be discussed below. 

183 Libruscope, Inc., 91 NLRB 178 (1950). 

495 NLRB 753 (1951). 


article 


ae 
‘a 
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case,” 


Joard 


machinery. In another 
in which a violation was found, the 
implied “* that if the union had not invoked 
the grievance machinery, this complaint 
would have been dismissed. And the Stand- 
* was remanded by the Court 
Sixth Circuit on the 
stated ground that the trial examiner had 
erred in rejecting offered proof that not 
only individuals’ grievances but also matters 
such as the employer’s conduct complained 
of—unilateral institution of an insurance 
plan—were traditionally handled by the 
established grievance machinery, the clear 
implication being that if the machinery 
were thus available, the Board should not 
have stepped in.” 


grievance 


ard Oil case’ 
of Appeals for the 


But there have also been a large number 
involving one or another of the 
“unusual circumstances” nullifying a pos- 
sible defense arising out of the existence 
arbitration or the fact of arbi- 
tration used. Besides those falling in the 
categories mentioned earlier” several new 
bases have been added. In John W. Bolton 
& Sons, Inc.,* the trial examiner had found 
a unilateral institution of a wage incen- 
tive program to constitute a refusal to 
bargain despite the fact that available arbi- 
tration had not been used, on the grounds 
that the Board should not divest itself of 
jurisdiction in a case (1) where, as here, the 
merits of the particular conduct in question 
had never been passed upon and (2) where, 
as here, there was doubt that the available 
grievance machinery was broad enough to 
cover the conduct complained of; the Board, 
in affirming the ultimate finding, expressly 
refrained from passing upon the reasoning 


ot cases 


of unused 


% California Portland Cement Company, 101 
NLRB 1436 (1952). See footnote 30 below, for 
further mention of this case. 

1% At note 10 therein. 

% Cited at footnote 12. 

% NLRB v. Standard Oil Company, 21 LABOR 


Cases { 67,000, 196 F. (2d) 892 (CA-6, 1952). 
To date no subsequent decision has been issued 
by the Board. 

1% Examples are California Portland Cement 
Company, cited at footnote 15 (motion for re- 
consideration den. 103 NLRB 1375), and J. Sul- 
livan & Sons, 102 NLRB 2 (1953) (refusal of 
employer to arbitrate while unfair labor prac- 
tice charges pend); Monsanto Chemical Com- 
pany and International Chemical Workers Union 
Local No, 16, AFL, 97 NLRB 517 (1951), enf'd 
23 LABOR CASES { 67,728, 205 F. (2d) 763 (CA-8, 
1953), and Bell Aircraft Corporation and Inter- 
national Union, United Automobile, Aircraft, 
etc., Local 501, CIO, 107 NLRB 132 (1952) enf’d 
24 LABOR CASES { 67,782, 206 F. (2d) 235 (CA-2, 
1953) (arbitrators’ awards inconsistent with 
principles of act); Hekman Furniture Company, 
101 NLRB 631 (1952), enf’d 24 LaBor CASES 
€ 67,874, 207 F. (2d) 561 (CA-6, 1953) (scope of 
bargaining); and F. H. McGraw and Company, 
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and gave no reasoning of its own. In 7odd 
Shipyards Corporation, Los Angeles Division,” 
the defense (failure to exhaust grievance 
machinery) was rejected since—it was found 
—the very brought 
about the the dischargee’s 
filing of a prior grievance. And, in Colum- 
bus Iron Works Company,” the Board, with 
comment not relevant affirmed the 
findings of discriminatory refusal-to-hire 
made by a trial examiner who had rejected 
a defense of “arbitration unused” which was 
first raised two days before the end of a 
lengthy hearing and ten months after the 
refusal to hire Thus, it can be 
seen that, quantitatively, there have been 


circumstance which 


discharge was 


here, 


occurred. 


more decisions involving exceptions to the 
rule than the rule itself. 

And in several cases, the Board, without 
citing any distinguishing characteristics, has 
simply failed to follow the course developed 
in the Consolidated and Timken cases™ even 
though no “unusual circumstance” existed. 
In Stibbs Transportation Lines, Inc.™ the 
Board, although it eventually dismissed on 
its merits the complaint alleging discrimina- 
baldly stated that it would 
not consider itself bound by the arbitration 
had 


while, in 


tory discharge, 


rendered in the 
matter; Wertheimer Stores 
poration,” the Board ignored the fact that 
arbitration had been utilized by the parties, 


award which been 


Cor 


Moreover, the passage of time has not 
fully clarified the status of the “unusual 
circumstance” which we 
scope. It should be remembered that Con- 
solidated and Timken 
with the 


have labeled as 


were to some extent 


concerned scope of bargaining.” 
106 NLRB, No 
gaining unit). 

2 91 NLRB 989 (1950). 

21.98 NLRB 814 (1952). 

22107 NLRB, No. 283 (1954) 

*3 These cases, cited at footnote 4, are consid- 
ered the leading cases standing for the proposi- 
tion that the Board will not step in where, 
respectively, (1) available arbitration had not 
been used, or (2) the matter in dispute had been 
‘disposed of" by arbitration 

2498 NLRB 422 (1952). 

% 107 NLRB, No. 29f (1954) 

* In Consolidated, the employer had taken 
unilateral action with respect to six working 
conditions; as to the two which had not since 
been settled by agreement of the parties, the 
Board dismissed because the union had not 
sought to utilize grievance machinery. One of 
the allegations in Timken was that the em- 
ployer had issued an employees’ manual with- 
out prior consultation with the bargaining 
agent; the Board, in a part of its order undis- 
turbed by the appellate court, dismissed this 
allegation as already having been disposed of 
by arbitration. 


105 (1953) (composition of bar- 
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It is true that subsequently the Board ex- 
pressly refused—even though arbitration 
was available—to divest itself of authority 
to hear cases where there was controversy 
as to the duty to discuss certain subjects,” 
or where there had been action taken by 
an employer without prior consultation,” 
even though machinery for disposing of the 
matter privately was available. But more 
recently, on the one hand, the Board has 
followed Consolidated in cases involving 
unilateral changes made without prior con- 
sultation™” and an employer’s refusal to 
discuss a transfer of certain work,” and 
a court has done likewise in remanding a 
case for a finding as to whether the em- 
ployer’s unilateral institution of an insur- 
ance program could have been disposed of 
by the established grievance machinery; ™ 
while, on the other hand, the Board (with 
court approval), in a case involving an em- 
ployer’s refusal to furnish wage data dur- 
ing contract negotiations, made findings on 
the merits despite the availability of griev- 
ance machinery for handling the matter.” 
Truly, these cases afford a less than per- 
fect basis for predictability in the matter 
of the effect of arbitration on questions 
of bargaining scope brought before the 
soard, 


(Nor does a breakdown of the so-called 
scope decisions into topical subdivisions 
throw any light upon the subject. In six 
of the cases mentioned—Consolidated, Tim- 
ken, Crown Zellerbach, General Motors, Stand- 
ard Oil and Bolton—unilateral action taken 
by employers without prior consultation 
with the bargaining agent was at issue; 
in three of these cases, the employers suc- 
cessfully defended on the grounds of failure 
to use available arbitration, while in the 
other three the merits were treated despite 
such defenses. Two decisions—I/nland Steel 


** Inland Steel Company, cited at footnote 12. 


28 General Motors Corporation; ard the Board 
case in Standard Oil Company, cited at foot- 
note 12. 

*” Crown Zellerbach Corporation, cited at foot- 
note 14. 

” California Portland Cement Company, cited 
at footnote 15; as noted earlier, while the 
Board treated the case on its merits because the 
employer refused to arbitrate, it would have 
dismissed if the union had not sought arbi- 
tration. 

" NLRB v. Standard Oil Company, cited at 
footnote 18. 

® Hekman Furniture Company, cited at foot- 
note 19. 

% Kelly-Springfield Tire Company, 6 NLRB 
325 (1938); Ann Arbor Press, 12 NLRB 640 
(1939); General Motors Corporation, 14 NLRB 
113 (1939), enf'd 3 LABOR CASES { 60,190, 116 
F. (2d) 306 (CCA-7, 1940): Granite State Ma- 
chine Company, Inc., 80 NLRB 79 (1948); Na- 
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and California Portland Cement — involved 
employers’ duties to discuss particular sub- 
jects; in the first case, the Board gave 
no weight to the fact that arbitration was 
available, while in the second case—by 
implication, at note 10—they would have 
regarded it as controlling. In the only 
pertinent case involving an employer’s duty 
to furnish wage and job data—Hekman—the 
Board defense of available 
unused arbitration.) 


rejected the 


Analogous Fields 


Some indication of the Board’s pro- 
pensity for honoring agreements of private 
parties at its own expense may be found 
by reference to related fields. Generally 
speaking, the Board will refuse to 
significant weight to private agreements 
purporting to “settle” unfair labor prac- 
tices.” And even-where parties have been 
encouraged (or obligated) to utilize their 
own grievance machinery rather than come 
to the Board, it has been held that such 
grievance machinery must have arbitration 
as a terminal point.“ Moreover, even 
though an obligation to submit to arbitra- 
tion is collective contract, 
the Board has held that a 
party’s refusal to arbitrate—his breach of 
the obligation—is not per se a refusal to 
bargain within the meaning of the act.” 
Finally, it might be noted here that the 
failure of the charged party to comply with 
an arbitration award would probably not be 
considered a circumstance which would 
call for Board intervention in a case other- 
wise analogous to Timken: Recently, the 
Board, in seeking enforcement of its order 
calling for reinstatement and back pay, pointed 
out, among other things, that the employer 
had failed to comply with an arbitrator’s 


give 


included in a 
consistently 


tional Biscuit Company, 83 NLRB 79 (1949), 
enf'd as mod. 19 LABCR CASES { 66,062, 185 
F. (2d) 123 (CA-3, 1950). But note that agree- 
ments between the parties, as revealed in the 
history of their bargaining, carry some weight 
in the Board’s determination as to the appro 
priate unit. 

% Dant & Russell, Ltd., 92 NLRB 307 (1950), 
enf'd 24 LABOR CASES { 67,837, 207 F. (2d) 165 
(CA-9, 1953) 

% Brozen, d.b.a. Crystal Company, 70 NLRB 
985 (1946), enf'd as mod. in other respects, 14 
LABOR CASES { 64,355, 166 F. (2d) 812 (CA-2, 
1948); Textron Puerto Rico, 107 NLRB, No. 142 
(1953). Cf. Wisconsin Employment Peace Act, 
Secs. 111.06(1)(f) and (2)(c), making the breach 
of a collective bargaining agreement (including 
an agreement to comply with an arbitration 
award) an unfair labor practice; and see 
Dunphy Boat Corporation v. WERB, 26 LABOR 
CASES 68,482 (Wis., 1954) 
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This time, like all times, is a very 
good one if we but know what to 
—Ralph Waldo Emerson 


do with it. 





award calling for reinstatement; but the 
Fourth Circuit Court of Appeals, denying 
enforcement on grounds not here relevant, 
expressly refrained from passing on whether 
or not there had been compliance with the 
award, only pointing out that such derelic- 
tion, if it occurred, might be the basis for 
civil action but not for Board action.” 

On the reverse side of the coin we have 
two major exploration — the 
degree to which parties, in bargaining, have 
been allowed to free themselves of obliga- 
tions under the act, and the extent of pro- 
tection denied to strikers whose strike action 
has been taken in lieu of resort to available 
grievance machinery. 


The 


avenues of 


Board has permitted parties, by 
agreement, to “waive” what otherwise might 
have constituted an unfair: 
For example,” a union which agrees that 
the grievance committee of each of an 
employer’s two plants would be limited to 
the respective employees of that plant can- 
not be heard later to complain (to the 
Board) that the employer is unduly cir- 
cumscribing its choice of 


labor practice. 


representatives. 


Moreover, although the Board normally 


frowns upon changes in working conditions 


% NLRB v. Bretz Fuel Company, 25 LABOR 
CASES { 68,171, 210 F. (2d) 392 (CA-4, 1954), 
den. enf. to 104 NLRB, No. 59 (1953). 

7 Shell Oil Company, 93 NLRB 161 (1951). 

* This fortiori, from NLRB v. 
American National Instrance Company, 21 
LABOR CASES { 66,980, 343 U. S. 395 (1952), 
which held that an employer was not ‘‘refusing 
to bargain’’ by insisting upon the inclusion of 
such a clause in the contract. 

%® Nash-Finch Company, 103 NLRB 1695 (1953), 
set aside on other grounds, 25 LABOR CASES 
€ 68,316 (CA-8, 1954); New Britain Machine Com- 
pany, 105 NLRB, No. 90 (1953), enf'd 25 LABOR 
CASES { 68,141, 210 F. (2d) 61 (CA-2, 1954); 
Bethlehem Steel Company, Shipbuilding Divi- 
sion, and Bethlehem-Sparrows Point Shipyard, 
Inc., 89 NLRB 341 (1950) (motion for reconsid- 
eration den., 89 NLRB 1476 (1950)), set aside 
on other grounds, 20 LABOR CASES { 66,375, 191 
F. (2d) 340 (CA of D. C., 1951) 

# Jacobs Manufacturing Company, 94 NLRB 
1214 (1951), enf'd 21 LABOR CASES { 66,949, 196 
F. (2d) 680 (CA-2, 1952), wherein it was held 
that the employer was under no obligation to 
discuss the question of insurance raised at mid- 
term of the contract, since the topic had been 
discussed during negotiations, although no 
agreement was reached and no mention was 
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follows, a 


effected by an employer without consulting 
the bargaining agent for his employees, an 
agreement between the employer and the 
bargaining agent that, during the contract 
period, the employer may unilaterally select, 
hire, promote or discipline employees will 
apparently be respected - aie only neces 
sary that, in the opinion of the Board, the 
waiver be clear and unequivocal.” A waiver 
has been held to where the parties 
had discussed a subject but had failed to 
mention it in the contract eventually ex- 
ecuted ® and, also, where the union either 


exist 


has failed to protest or has abandoned 
against unilateral taken 
by an employer without prior consultation.” 
In each of these cases, the Board, on the 


its protest action 


basis of private dealings between the par 
ties, dismissed a complaint which, absent 
the waiver, would have resulted in a remedial 
order.” 

The lengths to which 
the direction of encouraging 
justments is well illustrated in their treat 
ment of Board decisions bearing on the 
protection afforded who take 
strike action when grievance machinery 
can be or has invoked. They have 
held that, even in the absence of a no-strike 
commitment, employees who go on strike 
which could have been the 


courts will go in 


private ad- 


empl yyvees 


been 


over an issue 
subject of existing grievance machinery,“ 
which is already in the midst of that griev 
ance machinery,” or which has already been 
submitted to the employers as a grievance 
even though no regular grievance machinery 


made of the subject in the contract finally 
executed; in the same case, the employer was 
ordered to discuss pensions, similarly raised 
by the union, since this subject had not been 
the subject of precontract negotiations. Under 
proposed revisions of Sec. 8(d) of the act, the 
failure to raise a subject during the period of 
negotiations would be treated as a waiver of 
the right of either party to raise the subject 
during the ensuing contract period ’ 

" Betty Brooks Con:pany, 99 NLRB 1237 
(1952); Times Publishing Company, 100 NLRB 
638 (1952); Allis-Chalmers Manufacturing Com- 
pany, 106 NLRB, No. 151 (1953); 2#-Z Mills, 
Inc., 106 NLRB, No. 163 (1953): Frohman 
Manufacturing Company, Inc., 107 NLRB. No 
279 (1954) 

“ This siould not be taken to mean that the 
3oard would honor the parties’ agreement to 
something expressly prohibited by the act, such 
as a closed shop. See Gay Paree Undergarment 
Company, 91 NLRB 1363 (1950) 

* NLRB wv. Dorsey Trailers, inc., 17 LABOR 
CASES { 65,574, 179 F. (2d) 589 (CA-5, 1950), 
den. enf. to 80 NLRB 478 (1948) 

“ NLRB wv. Sunset Minerals, Inc., 25 LABOR 
CASES { 68,222, 211 F. (2d) 224 (CA-9, 1954), den 
enf. to 100-NLRB 1454 (1952). 
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has been established,” 


gaging in activities protected under the 
act.“ Query: Will grievance procedures 
carry with them built-in no-strike com- 
mitments ?" 


are not thereby en- 


The. Current Problem 

As might be expected, the directions taken 
in this field by the Board, and for the Board 
by the courts, have not received the unquali- 
fied approval of all. In at least three re- 
cently published articles, the principles which 
we have attempted to delineate have received 
less than fully favorable comment. One ar- 
ticle “ is frankly critical of what is regarded 
as an unwarranted interjection of the Board 
into the collective bargaining process; a sec- 
ond “ the Board’s attitudes 
being, at best, inconsistent; while a third ™ 
would not have the Board abstain—as it 
does—from considering matters which, al- 
though they are “settleable”’ by private 
bargaining, may also involve unfair labor 
practices. 


as 


describes 


The problem arises—as it does in other 
phases of the labor relations field "—out of 
the implicit conflict between an avowed pur- 
pose of the act, the effectuation of collective 


* and the explicit wording of a 


bargaining 

* NLRB v, American Manufacturing Company 
of Texas, 23 LABOR CASES { 67,517, 203 F. (2d) 
212 (CA-5, 1953), den. enf, to 98 NLRB 226 
(1952). 

* Recently, a 
granted against a 
collective bargaining agreement, 
no-strike clause, 
disputes by arbitration. Philadelphia Marine 
Trade Association v. International Longshore- 
men’s Association, Local 1291, et al., 25 LABOR 
CASES { 68,437 (Philadelphia Ct. Com, PL, April 
21, 1954). Also, note that, even in the absence 
of a no-sirike clause, job-protection is not 
accorded employees who take strike action which 
is ‘‘in derogation of'’ the bargaining relation- 
ship between employer and exclusive bargaining 
agent. NLRB wv. Draper Corporation, 8 LABOR 
CASES { 62,368, 145 F. (2d) 199 (CCA-4, 1944); 
Harnischfeger Corporation v. NLRB, 24 LABOR 
CASES { 67,895, 207 F. (2d) 575 (CA-7, 1953); 
Dazey Corporation, 106 NLRB, No. 84 (1953). 

It is well settled that an employee violating 
an express no-strike pledge is acting at his 
peril. He may be disciplined for engaging in 
strike action (Scullin Steel Company, 65 NLRB 
1294 (1946), enf. as mod. in other respects, 12 
LABOR CASES { 63,719, 161 F. (2d) 143 (CCA-8, 
1947)), for threatening it (NURB v. Sands 
Manufacturing Company, 1 LasBor CASES 
§ 17,044, 306 U. S. 332, 344 (1939)), or for incit- 
ing it (NLRB v. National Die Casting Company, 
24 LABOR CASES { 67,867, 207 F. (2d) 344 (CA-7, 
1953), Kraft Foods Company, 108 NLRB, No. 
160 (1954)). Where the strike action has been 
provoked by the employer's unfair labor prac- 
tices, that employer apparently may or may 
not take punitive action against strikers, de- 
pending upon whether the employer's conduct 
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preliminary injunction was 
threatened strike where the 
containing no 


provided for settlement of all. 


provision of the act.” And it is further com- 
plicated by the fact that the 
“operational” agency, must dispose of each 


Joard, as an 


case under its own peculiar circumstances 
and at the particular time it arises. “The 
doctrine of stare decisis, which lost 
much of its force even in the common law 
where it was conceived, has less weight in 
the dynamic and ever-changing field of labor 
relations.” ™ 


has 


Is there a way of reconciling the Board’s 
to encourage bargaining 
by honoring arbitration agreements and its 
responsibility to remedy unfair labor prac- 
We believe that there is. 


desire collective 


tices? 


A Suggestion 

The following set of principles is offered 
for consideration: 

(1) Where an established grievance 
chinery terminating in arbitration is not avail 
able for settlement of a question, the Board 
ought-—as it does today-——treat any unfair labor 
practice filed (based upon that question) on 
its merits 


ma 


(2) Where arbitration is available but has 
not yet been used, the Board should accept but 
should suspend action upon a charge until ar 


which caused the strike does or does not lend 
itself to being handled by the established griev- 
ance procedures. (Respectively, National Elec- 
tric Products Corporation, 80 NLRB 995 (1948), 
and Mastro Plastics Corporation, 103 NLRB 511 
(1953); also, see Wagner Iron Works, 104 
NLRB, No. 62 (1953), motion for reconsideration 
den. 108 NLRB, No. 173 (1954).) 

“Singer, ‘Section 10(a) and 
Awards,'’ 4 Labor Law Journal 727 
1953) 

” Lifson, ‘‘The NLRB and the Union's Obliga- 
tion to Use the Grievance Procedure,’’ 4 Labor 
Law Journal 733 (November, 195: 

* Stein, ‘‘Arbitration and NLRB,” 5 
Labor Law Journal 163 (March, 1954). 

‘' See the authors’ ‘‘Disaffiliation,”’ 1 
Law Journal 585 (May, 1950). 

See ‘Findings and Policies,’’ 
Tit. I. 

% Sec. 10(a): ‘'This power [to prevent unfair 
labor practices] shall not be affected by any 
other means of adjustment or prevention that 
has been or may be established by agreement 
law, or otherwise; : See Amalgamated 
Utilities Workers v. Consolidated Edison Com- 
pany, 2 LABOR CASES { 17,055, 309 U. S. 261 
(1940); NLRB v. Newark Morning Ledger Com- 
pany, 4 LABOR CASES { 60,440, 120 F. (2d) 262 
(CCA-3, 1941), on reh’g (cert. den. 314 U. S 
693); NLRB v. Walt Disney Productions, 9 
LABOR CASES { 62,441, 146 F. (2d) 44 (CCA-9, 
1944). 

* Remarks made by Board chairman Guy 
Farmer before the National Conference of Busi- 
ness Paper Editors at Washington, D. C., 
October 21, 1953. It should be noted also that 
arbitrators’ awards, even under the same con- 
tract, often reveal patterns of inconsistency. 
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(November, 
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bitration has been resorted to. An obvious ex- 
ception to this would be the situation in which 
arbitration is blocked through no fault of the 
charging party (for example, if another of the 
parties to the arbitration proceeding had re 
fused to submit the matter to arbitration) ; and 
undoubtedly other exceptional circumstances 
could be agreed upon by all concerned 

Note that action is to be suspended only, to 
protect against the lapse of the six-month 
period mentioned in Section 10(b). The period 
of suspension might be, perhaps, three months, 
after which, if arbitration is not had through 
no fault of the charging party, the Board 
would proceed 

It is suggested that this principle be fol 
lowed even where there is a question of ar- 
bitrability. Since the Board does not wish to 
be involved in the interpretation of contracts 
per se, and since, presumably, the matter of ar- 
bitrability could be decided by an arbitrator, it 
would seem to be the treat 
such arbitration is 
available 


better course to 
cases as cases in which 

(3) Where arbitration has already been em 
bloyed (either before the filing of the charge 
or during the three-month period during which 
action on a charge has been suspended in ac 
cordance with paragraph 2 above), the Board 
should treat each case on its merits but should 
weight to an arbitration award as 
appears to be warranted by the safeguards in 
the arbitration proceedings and by the reason 


give such 


ing contained in the award itself. In line with 
this suggestion, stipulations and/or testimony 


as to what went on before the arbitrator—in 


cluding, if available, a transcript—would bi 


admissible before a trial examiner, as would 
be the award itself. Testimony received by or 
offered to the arbitrator would not be admitted 
de novo, unless good cause to the contrary be 
Great weight would be placed on the 
award, particularly on the factual findings 
The that this 
would result in an acceptable reconciliation 


shown 


authors suggest program 
of the alleged conflict of objectives found in 
this field. It 
courage parties to dispose of issues by priv 
vate machinery; on the other hand, it would 


would, on the one hand, en 


leave the final word as to the commission ot 


unfair labor practices where Congress has 
placed it, with the Board. 
the criticism of those who, while 
that government keep away from the bar 
gaining table, urge that a refusal to 


arbitrate be 1 violation of the 


It would answer 


insisting 


would 
considered a 
act; for only by a willingness to arbitrate 
could a party persuade the Board to leave 
the matter in the hands of the parties. And, 
finally, the authors believe that it would 
substantially cut down the work load of the 
Board, that many 
cases which, under the present picture, are 
placed before the Board, either might never be 
brought to the might be with 
drawn before action would be taken on them 


since it is anticipated 


Board or 
This is not offered as a cure-all, It does 
not pretend to anticipate all difficulties whicl 
might arise from its adoption. But, to the ex 
tent that it appears to be appropriate for the 
vast number of cases in which arbitration is 
to that 
morc 

of the 


urged tis a defense, extent it would 


make the Board a effective instri 


science of labo 


* [The End] 


ment in the advance 


relations 


APPENDIX 
List of NLRB and Court Cases Involving Arbitration and the NLRA 


Alabama Marble Company, 83 NLRB 1047 
(1949), enf’d 19 Lapor Cases € 66,139, 185 
F. (2d) 1022 (CA-5, 1951), cert. den. 342 
U. S. 823 (1951). 

Allis-Chalmers Manufacturing Company, 106 
NLRB, No. 151 (1953). 

Aluminum Company of America, La Fayette 
Works, 68 NLRB 750 (1946), enf. den. 
12 Lapor Cases § 63,504, 159 F. (2d) 523 
(CCA-7, 1946). . 

Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of 
America, et al. v. Dixie Motor Coach Cor- 
poration, 15 Lapor Cases { 64,843, 170 F. 
(2d) 902 (CA-8, 1948). 

Amalgamated Utility Workers v. Consolidated 
Edison Company, 2 Lapor Cases § 17,055, 
309 U.S. 261 (1940). 
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Anchor Rome 


Amazon Cotton Mill v. Textile Workers Union 
of America, 14 LABor Cases § 64,443, 167 
F. (2d) 183 (CA-3, 1948). 

American Manufacturing Company, 98 NLRB 
226 (1952), enf. den. 23 Lapor Cases 
¥ 67,517, 203 F. (2d) 212 (CA-5, 1953). 

Mills, Inc., 86 NLRB 1120 
(1949). 

Ann Arbor Press, 12 NLRB 640 (1939) 

Guy F. Atkinson and J. A. Jones Construction 
Company, 84 NLRB 8&8 (1949), 

Bell Aircraft Corporation, 101 


132 


NLRB 

(1952), enf’d 24 Lapor Cases 9 67,782, 206 
F. (2d) 235 (CA-2, 1953). 

Bethlehem Steel Company, Shipbuilding Divi 


sion, and Bethlehem-Sparrows Point Shif 
yard, Inc., 89 NLRB 341 (1950) (motion 
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for reconsideration den., 89 NLRB 1476 
(1950)), set aside on other grounds, 20 
Lapor Cases { 66,375, 191 F. (2d) 340 
(CA of D. C., 1951). 

John W. Bolton & 
(1950). 

Bretz Fuel Company, 104 NLRB, No. 59 
(1953), enf. den. 25 Lapor Cases § 68,171, 
210 F. (2d) 392 (CA-4, 1954). 

Betty Brooks Company, 99 NLRB 
(1952). 

Brozen, d.b.a. Crystal Company, 70 NLRB 
985 (1946), enf’d as mod. 14 Laspor CASES 
7 64,355, 166 F. (2d) 812 (CA-2, 1948). 

California Portland Cement Company, 101 
NLRB 1436 (1953); and 103 NLRB 1375 
(1953). 

Carroll's Transfer Company, 56 NLRB 935 
(1944). 

Columbia Pictures Corporation, 64 NLRB 
490 (1945). 

Columbus Iron Works Company, 107 NLRB, 
No. 283 (1954). 

Combustion Engineering Company, Inc., 86 
NLRB 1264 (1949). 

Consolidated Aircraft Corporation, 47 NLRB 
694 (1943), enf’d as mod. 8 LaBpor Cases 
7 62,088, 141 F. (2d) 785 (CCA-9, 1944). 

Consolidated Vultee Aircraft Corporation, 70 
NLRB 1357 (1946). 

Crown Zellerbach Corporation, 95 NLRB 753 
(1951). 

Dant & Russell, Lid., 92 NLRB 307 (1950) 
enf’d 24 Lapor Cases { 67,837, 207 F. 
(2d) 165 (CA-9, 1953), 

Dazey Corporation, 106 
(1953). 

Dunphy Boat Corporation v. WERB, 26 
LABor CASseEs § 68,482 ( Wis., 1954). 

Walt Disney Productions, 48 NLRB 892 
(1943), enf’d 9 Lapor Cases § 62,441, 146 
F. (2d) 44 (CCA-9, 1944), cert. den. 324 
U. S. 877 (1945). 

Dorsey, Trailers, Inc., 80 NLRB 478 (1948), 
enf’d as mod. 17 Lapor Cases { 65,574, 
179 F. (2d) 589 (CA-5, 1950). 

Draper Corporation: NLRB v., 8 Lasor 
Cases { 62,368, 145 F. (2d) 199 (CCA-4, 
1944). 


Emerson Electric 


Sons, 91 NLRB 989 


1237 


NLRB, No. 84 


Manufacturing Company, 
13 NLRB 448 (1939). 

E-Z Mills, Inc., 106 NLRB, No. 163 (1953). 
Frohman Manufacturing Company, Inc., 107 
NLRB, No. 279 (1954). 
Undergarment 


NLRB 1363 (1950). 


Gay Paree Company, 91 


General Electric Company, 80 NLRB 510 
(1948). 
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General Instrument Corporation, 82 NL 
866 (1949). 

General Motors Corporation, 14 NLRB 
(1939), enf’d 3 Lapor Cases { 60,190, 

F. (2d) 306 (CCA-7, 1940). 

General Motors Corporation, 81 NLRB 
(1949), enf’d 17 Lapor Cases { 65,5: 
179 F. (2d) 221 (CA-2, 1950). 

Gerry of Califorma v. International Ladies’ 
Garment Workers’ Union, et al., 14 LABor 
Cases {§[ 64,260, (Calif. Super. Ct., 1948). 

Granite State Machine Company, Inc., 80 
NLRB 79 (1948). 

Hamilton-Scheu and Walsh Shoe Company, 
80 NLRB 1496 (1948). 

Harnischfeger Corporation v. NLRB, 24 LaBor 
Cases { 67,895, 207 F. (2d) 575 (CA-7, 
1953). 

Hekman Furniture Company, 101 NLRB 631 
(1952), enf’d 24 Lapor Cases { 67,874, 207 
F. (2d) 561 (CA-6, 1953). 

Inland Steel Company, 77 NLRB 1 (1948), 
enf’d 15 Lapor Cases § 64,737, 170 F. (2d) 
247 (CA-7, 1948), cert. den. 326 U. S 
960 (1949). 

International Union, United Automobile, Atr- 
craft and Agricultural Implement Workers 
Union, CIO, 92 NLRB 968 (1950), 21 
Lapor CASES § 66,763, enf’d 194 F. (2d) 
698 (CA-7, 1952). 

Jacobs Manufacturing Company, 94 NLRB 
1214 (1951), enf’d 21 LasBor Cases { 66,949, 
196 F. (2d) 680 (CA-2, 1952). 

Kelly-Springfield Tire Company, 6 NLRB 
325 (1938). 

Kinner Motors, Inc., 57 NLRB 622 (1944), 
enf’d as mod. 10 Lasor Cases § 62,900, 
152 F. (2d) 816 (CCA-9, 1945), amended 
10 Lasor Cases § 63,049, 154 F. (2d) 1007 
(CCA-9, 1946). 

J. Klotz & Company, 13 NLRB 746 (1939). 

Kraft Foods Company, 108 NLRB, No. 160 
(1954). 

Leland-Gifford Company, 95 NLRB 1306 
(1951), enf’d in part and rem’d in part 22 
Lasor Cases § 67,303, 200 F. (2d) 620 
(CA-1, 1952). 

Librascope, Inc., 91 NLRB 178 (1950). 

Albert Love Enterprises, 66 NLRB 416 (1946). 

Marlboro Cotton Mills, 53 NLRB 965 (1943). 

Mastro Plastics Corporation, 103 NLRB 511 
(1953). 

F. H. McGraw & Company, 106 NLRB, No. 
105 (1953). 

Midland Broadcasting Company, 93 NLRB 
455 (1951). 

Monsanto Chemical Company, 97 NLRB 517 
(1951), enf’d 23 Lapor Cases { 67,728, 
205 F. (2d) 763 (CA-8, 1953). 

(Continued on page 590) 
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Government Impact 


on Labor-Management Relations: 


Past—Present—Future 


By MORRIS D. FORKOSCH, Professor of Law, Brooklyn Law School 





Sidierencdd legislation in the labor-man- 
agement field is of vital importance to 
all, be they lawyers and other professionals, 
the participants in a wage dispute, the 
families of the workers, the government 
which lives upon taxes, or even the soldier 
in the fox-hole who depends upon the pro- 
duction This significant 
today recognized by the care with which, 
despite rather obvious political overtones 
and reasons, both major parties attempt to 
obtain a bipartisan, or claim a nonpartisan, 
approach to labor problems. But the gov- 
ernment is a three-way tablet, for the 
judiciary and the executive also enter the 
picture in numerous other ways. 


line. relation is 


There are various avenues to the heart 
of labor problems, and the one chosen by 
each traveler is not necessarily an indica- 
tion of personal belief. The one here 
utilized for our investigation is the power rela- 
tionship eventuating from the conflict of 
interests in America. But it is not the con- 
cept of power heretofore utilized by political 
and economic theorists. The power-motiva- 
tion complex is not simply placed in man’s 
nature or his economic urges, so that other 
factors are required for any understanding 
(necessarily still incomplete even with those 


additions). 


1See, for example, his Hconomic Interpreta- 
tion of the Constitution of the United States 
(1925). 

2See, for example, this writer's 
Price Control,’’ 2 Labor Law Journal 567 
(August, 1951), for a slight analysis of the 
second and third quarters of the nineteenth 
century. 


‘‘Labor and 
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of its individual citizens. 


AMERICAN INDUSTRY TODAY IS THE 
PRODUCT OF A 200-YEAR STRUGGLE 
FOR POWER IN WHICH GOVERNMENT'S 
ROLE HAS BEEN STEADILY GROWING 





For example, Madison’s thesis, developed 
in his famous No. 10 of the Federalist 
Papers, held that because of “the nature of 
man” certain “latent causes” 
themselves in “the different and unequal 
faculties of acquiring property,” so that 
there “ensue[d] a division of the society 
into different interests and parties.” Pro- 
fessor Beard’s early writings in the economic 
interpretation of not alone the Consti- 
tution but the men who fathered it, are too 
well known to require extended discussion.’ 
The nineteenth century background of our 
nation itself discloses that particular “inter- 
ests” and “forces” sought special legisla 
tion to keep other like forces in check? and, 
even now, big business is still held to be a 
“threat,” * although long ago Veblen called 
attention to the “preconceptions” of econo- 
mists.* The enlightened attitude of today, 
however, is “that Bigness can be made the 
means of promoting and furthering not 
only our nation’s productivity but more im- 


portant still the freedom and the well-being 
ns 


manifested 


*See, for example, Quinn, Giant Business: 
Threat to Democracy (1952). 

* Thorstein Veblen, ‘‘The Preconceptions of 
Economic Science,’’ 13 Quarterly Journal of 
Economics 121, 125 (1899) 

> David E. Lilienthal, 
Era (1952), p. 7. 


Big Business: A New 
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There are several ways of so “promoting 
and furthering,” and Professor Galbraith 
has urged that the modern labor market 
be viewed through his concept of counter- 
vailing power.° What he suggests is that 
the early theory of competition might con- 
ceivably have been a useful device, before 
the modern corporation mushroomed, whereby 
labor received its share of production, but 
today power blocs are needed in an econ- 
omy of oligopolies and pliopolies. Politi- 
cally a struggle for special privileges is 
engaged in among the three “powers” of to- 
day—businessmen, farmers and labor—with 
government agencies and political parties, 
as such, also entering the arena,’ and the 
ubiquitous consumer, still unorganized albeit 
constantly wooed,” theoretically providing 
the ultimate power. . 

What the present American scene depicts, 
therefore, is a continuing struggle during 
the last two hundred years among different 
factors which enter the production and dis- 
tribution technique, and with offensive and 
defensive changes occurring in their respec 
tive approaches. This over-all concept is 
not peculiar to our nation, but our special 
method of handling it is. For example, 
England has permitted almost every large 
interest, at some time in her history, to 
“take over” and determine the struggle, 
including the labor interest; German “busi- 
ness” allegedly ousted the Communists 
but utilized Hitler; Russia defied the state, 
although a little power group was and is 
that state per se; and in America we are 
not far distant from the Jeffersonian con- 
cept of an agricultural democracy, nor are 
the granger upheavals of the 1870’s soon 
forgotten. The lessons in America, to 
which the experiences of other nations 
have contributed, have apparently somewhat 
jelled (or while still in a contemporary 
amorphous state are in a process of assum- 
ing a pattern), and it is the purpose of this 
essay to chart and analyze these forms inso- 
far as they concern the labor-management 
relation. 


* American Capitalism: The Concept of 
Countervailing Power (1952). 

1™Gross, The Legislative Struggle: A Study 
in Social Combat (1953), feels the last two, as 
well as private organizations (here divided 
as indicated), are important. 

* For example, the AFL News-Reporter for 
April 16, 1954, at p. 3, headlines that the 
“Consumer is Forgotten Man in FHA Pro- 
gram,’’ and claims, in its opening sentence, 
that ‘‘disclosure of widespread frauds in the 
FHA housing program confirms charges the 
AFL has made for many years that the con- 
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Stated in a nutshell, free collective 
bargaining is the touchstone of our 
National Labor Relations policy. 


—Guy Farmer 





It is our preliminary thesis that “govern- 
ment” has developed into a separate and 
demanding force on the American scene. 
In other words, that legislation (and judi- 
cial and executive expression) results from 
“a conflict of interests; it originates from a 
struggle between opposing interests, and 
represents as it were the resultant of these 
opposing forces”; * this struggle, regardless 
of its basis (property, economic or other), 
requires that a government regulate it when 
one or more of the contestants oversteps 
the bounds set by society; however, in 
keeping with a “trend” which is apparently 
world wide (but not necessarily to be ac- 
cepted), whether by desire or necessity, 
the heretofore modern “umpiring” concept 
of government has given way to a “benefi- 
cent,” and now “authoritarian,” type, the 
current one being undesirable. This does 
not mean that such a form of government 
is upon us; rather, as with the developing 
law, it is in a still-evolving state, albeit the 
chrysalis stage is far advanced. 

In what respects, and to what extent, 
has government entered the economic field, 
competing with business, as it were, in the 
preserves of that interest? The Committee 
on Government Operations has recently re- 
ported that “The Federal agencies have 
entered into so many business-type activi- 
ties that they constitute a real threat to 
private industry, imperil the tax structure 
and are, in many industries, a step toward 
socialization.” The physical and produc- 
tion requirements for the A, H, and (soon) 
C bombs necessitate that additional federal 
expansions occur, and the immediate future 
portends minimum national budgets in the 
$50 billion or more class. From this over- 


all approach the indirect consequences to 


sumer has been the forgotten man in the FHA 
program.”’ 

*Heck, The Jurisprudence of Interests, 20th 
Century Legal Philosophy Series (1948) III, 35 
Jhering was Heck’s fountainhead, and both 
spoke of law, not solely legislation; here we 
have narrowed the aspect embraced by the 
quotation. 

“HH. R. Rept. No. 1197, 83d Cong., 2d Sess 
p. 4, dated February 9, 1954, entitled: ‘‘The 
Government in Business, General — Part I,’’ 
being the Seventh Intermediate Report. 
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labor are not difficult to draw, but of even 
greater importance is the direct 
mental intervention which (recently) 
occurred and is still occurring. 


govern 


has 


Labor finds government entering its pre- 
serves also. It desired past governmental 
intervention in numerous ways, for ex- 
ample, early wage and hour laws, child 
labor bans and immigration statutes. More 
particularly, when government entered the 
struggle on the 
(judicial) injunction and 
(legislative) criminal antitrust laws, labor 
sought and obtained legislative (Norris 
LaGuardia Anti-Injunction Act of 1932) and 
judicial (the Hutcheson case™) counteraid ; 
when business attacked labor’s 
efforts the government was again requested 
to aid, and taking advantage of wartime 
and depression emergencies, the early rail- 
road and later general business statutes were 
passed, granting the laborer the right to 
organize free of his employer’s influences 
Even when the Supreme Court denounced 
the NIRA, and with it the famous Section 
7(a), Congress overnight first 
specialized labor-management relations stat- 
ute—the Wagner Act of 1935. Much more 
could be set forth but the general approach 
has taken shape and the pattern emerges 
of a governmental intervention which, it is 


“ 


perma 


labor-management side of 


business via the 


organizing 


passed its 


now suggested, is not alone of a 
nent” nature but is also a separate factor in 
the determinations of labor and manage 
ment in their allegedly “private” concerns 

This thesis can be supported by reference 
to numerous facts which have occurred, but 
three, less obvious, are here 
discussed. For example, in the field of 
unfair labor practices: The Wagner Act 
concerned itself exclusively with such em 
ployer activities, the reason why being im 
material here.” Claimed equality required, 


only two or 


laissez-faire preachments, 


withdrawal of 


contrary to all 
not governmental 
more of these five enumerated practices, but 
the addition of six union ones (subdivided 


one ofr 


“In U. 8. wv. Hutcheson, 3 LABOR CASES 
7 51,110, 312 U. S. 219 (1941), it was held that 
the three interlacing Sherman, Clayton and 
Norris Acts ousted federal courts of jurisdiction 
over theretofore criminal conduct by unions 
Mr. Justice Roberts dissented, feeling that a 
“process of construction’’ was being rendered 
‘‘never, as I think, heretofore indulged by 
this court . . I venture to say that no court 
has ever undertaken so radically to ‘egislate 
where Congress has refused so to do.”’ 

2 See for a discussion of the background, my 
Treatise on Labor Law (1953), Secs. 215 and 
following. 

% The most recent series of cases involves 
the Labor Board's separate proceedings against 
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Only a strong America can meet the 
responsibilities of world leadership, 
and only an America fully at work 
can be strong. 

—Walter P. Reuther 





into a total of more than six condemned 
activities), so that the governmental camel 
into the tent of labor and 
which can be 


by over 200 pet 


has now inched 
management to a degree 
measured, percentagewise, 
What of the future The re¢ 
Senate bill (S. 2650) desired not 
Section &8(b)(4)(A) of the 
other po! 


cent ently 
shelved 
only to 
present 


amend 


act, but also to amend 
tions of the act, 1lo1 example, to add a new 
Section &8(e) to it 


addition, the 


(regardless of its desis 
ability) In judiciary “gets 


into the act” by at times reversing or 


uphold 


even 


3 


ing Labor Board interpretations, and 


giving the act a new twist all its own 


In addition to the unfair labor practic: 
field that 
The judiciary has stated, upon numerous oc- 
that the 
bargain, to 
and the like, 
the only requirement good faith 
Senator Taft this “‘let 
concept, and the Senate and House 


The 


has 


there is involving bargaining: 


casions and in general language, 


participants must be free to 
concede or retuse to concede, 
being 


often referred to 


alone” 


committees agreed content of the 


bargaining, however, been stated in 


example, Section 
Act) to 


terms and condi 


various statutes (see, for 
8(d) of the Taft-Hartley 


“wages, hours, and other 


include 


tions of employment,” and it is the latter 
phrase—other terms and conditions of em 
now. ‘The 


agreed 


ployment—which concerns us 
Labor Board and the 
that this language includes bargaining upon 
plans, 


courts have 


such subjects as group imsurance 


Jow-rental homes, leasing of company-owned 
houses, merit increases and wage incentive 


the Radio Officers’ Union, the International 
Brotherhood of Teamsters, and the Gaynor 
News Company, Inc., decided February 1, 1954, 
25 LABOR CASES § 68,111, 74 S. Ct. 323, 338, where 
a divided membership, nevertheless, by a ma- 
jority of six (Frankfurter concurred, and Black 
and Douglas dissented, leaving six agreeing 
in the majority opinion, although Frankfurter 
concluded that ‘‘What I have written and the 
Court's opinion, as I read it, are not in dis- 
agreement.”’ P. 344.) felt that ‘specific evi 
dence of intent to encourage or discourage is 
not an indispensable element of proof of viola- 
tion of Sec. 8(a)(3) 





plans. sut suppose that a guaranteed an- 
nual wage is desired by the employees (as 
the CIO Electrical Workers have recently 
demanded of the General Electric Company) 
which the employer refuses to consider.” 
What can occur? The developing push of 
the CIO, as sponsored by Walter Reuther,” 
is in this direction, even though George 
Meany, on behalf of the AFL, disagrees, and 
the immediate tactics of this segment of 
labor may well portend labor’s ultimate 
drift via power directed toward employers 
(a strike) or government (legislation).” 


Sut where and how does the government 
enter the above two matters as a power 
factor in its own behalf? That is, the 
element of “umpiring is no longer the 
(only) reason why the government is in- 
terested, but now selfishly seeks for its 
“own” bettering. 


The answer may be found in the following 
approach: The urge of a people for security 
is translated into political action, in a demo- 
cracy, by way of the ballot; those chosen, 
now translate this 
“social well-being,” 


regardless of reason, 
desire into legislation; 
Norman Thomas, “must be a con- 
scious goal sought by planning”;™ and, 
planning by the individual under a laissez- 
faire economy having failed,” an impartial 
accom- 


writes 


and democratic government must 


plish this. The government is thus charged 
with a delegated duty which, to implement 
effectively, requires planning, boards and a 
bureaucracy, At this point the government 
becomes a separate and distinct entity, an- 
alogous to the modern corporation which is 
separated from its individual owner-stock- 
holders and exists under the managership 
(and control) of its white-collar executives 
who perpetuate themselves by virtue of 


" See, 
writer's Treatise on Labor Law (1953), Sec 
note 34. 

% The New York Times of April 21, 1954, 
reported that GE ‘‘gave a frigid reception’ to 
the union's demands. 

“See, for example, the C/O News, April 
19, 1954, pp. 6-7, two articles, headlined: ‘“‘UAW 
Education Parley Opens Drive For Annual Wage 
Plans,"’ and, “‘Auto Workers Unveil Program 
For Guaranteed Employment.”’ 

“The guaranteed annual 
favored treatment in tne Federal Wage and 
Hour Law, 29 USCA, Sec. 207(b). On this see 
the writer's Treatise on Labor Law (1953), Sec. 
62, especially note 22, for a discussion of details. 

* ‘Our Welfare State and Our Political 
Parties,’" Commentary, April, 1954, Vol. 17, p. 
342, at p. 351. 

’” Whether laissez-faire ever existed is a moot 
point. Some say it has and does. Cf., however, 
the dictum in FCC v. RCA, 346 U. S. 86, 92 
(1953): ‘‘Certainly, even in those areas of 
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wage is given 


for an extended enumeration, the 
271, 





Fifty families driven from their homes 
by the recent Rio Grande flood were 
given food and shelter at the De- 
partment of Labor reception center 
for processing prospective Mexican 
farm workers at Eagle Pass, Texas. 





becomes self- 


name of the 


power.” The government 
perpetnating, the particular 
party or individual in office being imma- 
terial, as a consequence of the factors set 
out in the above analysis. 


Another approach may also be taken: 
The current emergency or, perhaps, later 
war effort, requires over-all planning of a 
continuing and hierarchical nature, with mili- 
tary efficiency running from the top down, 
not, politically, from the bottom up. Again, 
whether for good or bad being here im- 
material, self-perpetuation occurs,” and the 
result now is that the government becomes 
unresponsive to the desires of the people, 
necessitating expedients in order to retain 
its position. Whether because of the above 
first, or this second, approach, these govern 
mental expedients (must) include the politi 
cal fact that the itself is a 
power factor; that while the umpiring con- 
cept may involve a capturing of a receptive 


government 


government by forces and pressures desit 
ing political (and thereby economic, etc.) 
supremacy, now, with an active government 
entering as a distinct force, these other 
interests seek to placate the government 
(by analogy, the corporate managers who 
may own littte or nothing of the outstand- 


ing shares) and be themselves captured 


This is not as fanciful as one might suppose, 


economic activity where the play of private 
forces has been subjected only to the negative 
prohibitions of the Sherman Law, this Court 
has not held that competition is an absolute 
. . . For a discussion of the laissez-faire 
versus monopoly concepts, see this writer's 
“The Economics of American Patent Law,” 
17 New York University Law Quarterly 
Review 157, 406 (1940), and also his article cited 
at footnote 2. 

* For example, the recent struggle for con- 
trol of the New York Central and other rail 
roads, to mention one currently outstanding 
illustration. The gathering struggle amongst 
the automobile producers may later create like 
internai troubles, but this is in the future. 

**For example, President Roosevelt's un- 
precedented four terms, although, by constitu- 
tional amendment, the ‘‘people’’ have reasserted 
their power—or is it that each major party 
desires to prevent the other from obtaining 
permanent possession of the White House? 
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at first reading, for, while governments are 
not entities as humans are, still, politically, 
they can be so treated. For example, what 
is the Republican Party? Or the Demo- 
cratic? Then why not the same approach 
for “the” government? ™ 

Parenthetically, it may be interesting to 
note that what began in business in the late 
1870’s and ran into the present century, 
that is, absentee ownership evolving into 
managerial control, is paralleled on the gov- 
ernmental and labor side of the picture. The 
been discussed above; as 
not today have “profes- 
sional” leaders? ™ not labor, 
in many respects, operate from the top 
down? Is there not a continuation in office 
and power which even, in many instances, 
results in a “passing” of office from father 
to son, or to a protégé? In all this labor 
mirrors other institutions and requires its 
house to be kept clean, orderly, and in con- 
stant repair, without external pressures ex- 
cept when it, itself, does not do the job it 
should—for example, self-policing of pen 
sion and welfare funds. 


government has 
for labor, do we 


labor Does 


The “power” concept, as above developed, 
and the approach based thereon, now per 
mits us to assess current and future aspects 
of the labor-management relation from a 
different point of view than is ordinarily 
thought of, and with different consequences 

First, the “government” cannot afford to 
permit powers (interests, pressures) greater 
government may be, as in France 
(or England), the permanent corps of civil 
service workers who, despite overnight and 
frequent changes of ‘‘governments,"’ survive and 
conduct all operations and functions year after 
year These people make decisions, if not 
policy, but it is these day-to-day operations 
which, in the long run, generally determine 
governmental policy ynce set in motion a 
decision, like a snowball, grows and develops 
Besides these civil service employees, there may 
also develop, as did the Communist cells, a 
‘party’’ which takes over the government and 
uses it, as in Russia, where the Communist 
Party itself is the amanuensis of but a Kremlin 
handful 

** This is not be be considered a 
tion, for, with all due respect to 
group in society, ‘‘professionals'’ have dom- 
inated their interests. For example, the full- 
time politician, beginning with James Madison, 
who makes a livelihood from job-holding but, 
withal, performs an essential function; the civil 
servant; the stockbroker; the educator; and 
the theologians. Whenever a group interest 
develops to a point where, even in the name of 
charity or service, a paid staff is required, we 
term them professionals. Yet, how many gen- 
erals could not earn much more elsewhere 
and politicians; and labor leaders such as 
Dubinsky, Meany, Reuther, Lewis? 

* Garner v. Teamsters, Chauffeurs & Helpers 
Local Union, 24 LABOR CASEs £ 68,020, 346 U. S 


22 ‘The’? 


“‘bad"’ situa- 
every other 
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Banking, one of the largest U. S. 
industries, employs nearly half a 
million people. 

—Department of Labor 





than itself to exist or develop. For. ex 


ample, the growing concern over the federal 


relation and the domination by the 
The tendency, in all fields, is par 
ticularly marked in the 


Supreme Court decision again points up the 


State 
former, 
labor, for latest 
power of the federal government when state 
laws intrude.” the 
cannot afford any weakening of its position 
other that it 

itself in than 


Second, government 


must 
the 


Vis-a-V1ISs nterests, so 


“protect” ways othe 


traditional ™ and now hit all efforts to sub 
* Third, the 


upon (or 


jugate it government being 


one founded stemming from) a 


must main 
the non 
requirements in the 
field.™ 
Further, the government, as the focal power 


society,” it 
For 


affidavit 


particular form of 
tain that 
Communist 


form example, 


federal labor-management relation 
in the nation, must curb incipient detractors 
For 


are 


example, pensions and pension funds 


assuming proportions not originally 


Bargaining over them is re 
them 


contemplated 
quired, but the governmental care of 
recently, al 


is loose, federally,” and, until 


See also Howell Chevrolet Company 
346 UL S 


485 (1953) 
v. NLRB, 24 LABpor CASES { 68,019 
482 (1953) 

* For example, Dennis v. U. 8., 
(1951), denouncing the efforts of 
munists’ first team to overthrow 
ment by force or violence 

*“ The usual"’ governmental tactics are to 
dismiss and punish governmental employees who 
strike, Sec. 305, LMRA (1947); see also various 
state laws along the same lines 

7 In America the politically 
upon W hich an economic structure 
lationships is built. See the article 
footnote 2 

* We need only 
efforts to weed out 
disclose sympathy by labor. in 
The same efforts are found in education and 
elsewhere However, the point here made is 
that labor never generally desired this pro 
vision, nor did business, and even though both 
of these interests wish it eliminated, the 
government is not alone continuing it but seek 
ing to placate labor by equalizing the burden 
that is, including businessmen within its re 
quirements 

* Only Sec. 302(c)(5) of the 
in the general-business field, regulates these 
funds, although an eight-man subcommittee of 
the House Labor Committee has been appointed 
to investigate racketeering in the handling of 
union welfare funds 


A1 U. S. 494 
the Com 
the govern- 


demccratic one 
of price re 
cited at 


unions’ own 
influence to 
this respect 


point to the 
the Communist 


Taft-Hartley Act 
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most absent, locally, so that abuses in wel- 
fare funds and their manipulations spilled 
over the union’s” boundaries and became 
a scandal requiring legislation else the gov- 
ernment be accused of “collaboration” with 
one particular interest and thereby lose its 
own power.” Conversely, the government 
must not wait on “evils” but must actively 
ferret them where it proposes a 
strike vote, or turn over. the 
adjudicating of unfair labor practice charges 
to the judiciary, or where it seeks, under 
the Walsh-Healey Act, to require minimum 
wages on government contracts higher than 
the industry minimum,” 


‘ 


out, as 


proposes to 


Negatively, too, the government must act 
so as to prevent competing interests from 
overthrow its 
For example, the 


banding together to own 
power as here discussed. 
farmer-labor flirtation, and the concept of 
codetermination point this up. The farmer 
was early rejected as a cooperating group 
Sam inveighed 
as a “producer” hiring workers and, there- 
but, labor 
organizations are making an all-out bid for 


when Gompers against it 


fore, an employer, today, the 
the farmers’ cooperation against a common 
: The that 
one is necessarily good for the 


‘enemy.” argument is what is 
good or 
and 


“rise and fall together,” so that each should 


other, that is, farm incomes wages 
support the political and economic aspira- 
As a method of opposi- 
threat 


power, the government™ continually seeks 


tions of the other. 


tion to this combined against its 
to keep the farmer contented through plans 
and panaceas; to keep labor happy, minimum 
wages are upped, social security benefits in- 
creased, employment stabilized and reces- 
sions overcome, The codetermination concept, 
practiced to an extent in Germany, seeks 


to have labor a participating factor in the 


*” Union self-policing was, generally, non- 


existent, but in miany instances, the club was 
wielded quite vigorously by the internationals; 
for example, the New York Times for April 
14, 1954, reports the ILGWU turning over to 
the district attorney the names of two union 
accountants and 12 dress manufacturers after 
discovering collusion to defraud the union 
welfare fund. More to the point, however, is 
the $100,000 investigation undertaken by the 
AFL's Central Trades and Labor Council of 
New York City to police its own welfare funds. 
" For example, Ch. 278 of New York Laws 
of 1954, signed by Governor Dewey March 28, 
1954. This amended Sec, 28 of the New York 
Insurance Law by adding a new Subsec. 3, 
providing that the Superintendent of Insurance 
must examine, at least once every five years, 
or more often if deemed expedient, ‘‘into the 
affairs of any employee welfare trust fund.’’ 
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determination of questions and _ policies 
ordinarily regarded as entrepreneurial rights, 
for example, where to locate a plant, what 
schedule to set up and cost- 
factor relationships. In America, although 
not in this language, labor has sought (and 
still seeks) entrée into the structure of 
industry. Reuther’s demand of General 
Motors for cost-data, etc., as an aid in 
bargaining, was summarily rejected because 
it impinged upon the exclusive domain of 
the employer; but practically every labor 
considers it good busi- 


production 


organization today 
ness practice to be a stockholder in its cor- 
porate employers by purchasing at least one 
share, thereby receiving annual reports, etc. 
If, however, worker and employer ever did 
get together, and the antitrust laws were 
not applicable, the government would be 
threatened as a power and might well be 
forced to revert to its traditional position, 
for its capture by these combined interests 
would be a foregone conclusion.” 

The obvious conclusions which follow the 
above analysis, based upon the approach 
initially taken, may be stated: Government, 
with a capital G, always seeks to perpetuate 
itself. Various methods may be utilized, 
for example, “playing ball” with a minor 
with all of them; rendering the 
preventing 


interest, Or 


biggest interest ineffectual, or 
all from becoming more influential; either 
outlawing, by means not here important, 
the minor interest of greatest concern, or 
legislating against all so as to prevent their 
rise; conversely, increasing its own powers 
com- 


out-distance all others or 


The authoritarian state 


so as to 
binations of them. 
thus eventually emerges, which must at least 
keep labor “down,” if not crush it entirely. 

From this conclusion it is to labor’s own 
self-interest to keep all other interests alive; 


(Continued on page 589) 


* For example, on April 19, 1954, a suit was 
filed in the federal district court in Washington, 
by 36 producers of woolens, to block a proposed 
minimum wage of $1.20 per hour when the 
industry minimum was $1.05. 

% Which, incidentally, may, under the umpir- 
ing or democratic-interests concepts, have been 
“captured’’ by one of the conflicting interests, 
and now, on behalf of this interest, seeks to 
allay the pressures of all others so that the 
interest in power remains there. For example, 
it may be argued that business interests have 
captured the present government and seek to 
remain in power by rendering other interests, 
or any combination thereof, impotent, the 
method of so doing being immaterial now. 

* How the farmers would fare is another 
question which can be independently developed 
by the reader. Or, if labor and the farmer 
ever captured the government, how would busi- 
ness fare” 
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Wage Determination 
Under National Boards 


By BENSON SOFFER .. . 


Formerly on the staff 


of the Railroad and Airline Wage Board and now 
with one of the leading group insurance companies 





§ owns SEARCH for sound and equitable 
bases for resolving labor disputes and 
establishing government policy 
has led to widespread and intensive investi- 
gation of criteria.” Despite 
the failure of this investigation to unearth 
“positive solutions” of “generalized” appli- 
cability, the discussion has had its beneficial 
Much of the controve rsy over wage 


economic 


usable “wage 


results. 
criteria has been centered on those activities 
of government which often give the appear- 
ance of having determined wages by arith- 
metic manipulation and which surround 
the final result by fulsome rationalizations. 
For this reason, Professor Gitlow’s recent 
book, Wage Determination Under National 
Boards,’ deals with an aspect of the problem 
which is susceptible to further fruitful in 
It is the purpose of this artick 
to evaluate the of Gitlow’s study 
and the methods he used. At the outset, it 
should be emphasized that neither Gitlow 
nor this hit upon the long- 
hoped-for which this reviewer 
not believe The aim of 
article is a clarification of our 
some greater accuracy as to historical fact 
and a “clearing of the site” for those who 
may be able to construct a more imposing 
theory as to why the government decides 
to use certain wage criteria, and find 


vestigation. 
results 


reviewer has 
“solution,” 


does exists. this 


concepts, 


’ 


answers 


as to how and when it does use specific 


criteria. 
Professor Gitlow has performed a valu- 


able service by bringing together in concise 


1Abraham L,. Gitlow (New York: Prentice- 
Hall, Inc., 1953), 246 pp 
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THE AUTHOR ADMITS THAT NEITHER 
THIS NOTE ON GITLOW'S STUDY OF 
WAGE CRITERIA NOR THE BOOK HAS 
A SOLUTION TO THE BASIC PROBLEM 





form the confusing and complex data about 
the theory and criteria by 
national wage disputes 


use Of wage 
settling 


His book 


layman as 


boards in 


and controlling wages can be 


read by the intelligent 
labor attorneys, arbitrators and economists, 


well as 


but it should prove most useful as a refer- 
ence to special problems. 

Che book as a whole suffers from certain 
organizational and conceptual deficiencies 
which do not impait read 


for the content of each chapter separately 


its usefulness if 
Gitlow has arbitrarily limited the scope of 
his study to the 
wage criteria, and the validity of the statis- 
tical techniques involved in applying these 


the relevance of each of 


boards do 
specific statistical 
validity and 


broad 


criteria However, national 


not choose criteria and 
methods for their theoretical 
intellectual merit. A 


political and economic factors dictate the 


very range ot 
use of specific criteria, because the resulting 
decision must be acceptable to the parties 
and to the government. The criteria used 
not the for the determination 
of an acceptable decision, but the 
rationalization for supporting that decision. 
It is conceivable that the rationalizations 


are reason 


rather 





show a higher degree of consistency than 
the decisions over a large number of cases. 

This book would have been vastly im- 
proved by an opening discussion of the 
role of wage criteria and similar intellectual 
argument in decision-making processes of 
national boards. How does over-all govern- 
ment policy, structure and political balance 
of power influence the choice of criteria? 
How do wage practices (both those of the 
parties involved and those existing in the 
economy as a whole) affect the manner in 
which statistical techniques are employed? 
What is the influence of organizational 
forces internal to the boards, and the role 
of personalities in the use of criteria? Once 
such matters have been discussed, the de- 
tailed description of the organization and 
procedures of the national boards found in 
Part I] welded into the over-all 
structure of the book. The conflicting goals 
the board must serve, the availability of 
several alternative criteria in most 
and the ease of manipulating 
operations to prove almost any point, re- 
quire a discussion of the broader questions 
raised above, 


can be 


cases, 


statistical 


The structure of Gitlow’s book resembles 
relatively autonomous essays 
in each of the two major subdivisions. Part 
I is concerned with the “theory” underlying 
the use of important wage criteria (Produc- 
tivity, Ability to Pay, Comparative Wages, 
Cost of Living and Economic Environment, 
and Minimum Budgets are the chapter 
titles.) Individually, 
generally good. Part 
the various wartime national wage boards 
The eleventh chapter is devoted to the 
Railway Labor Act Emergency Boards, 
and the 1949 Steel Fact-Finding Board. The 
last chapter combines the conclusions of 
the preceding theoretical and empirical dis- 
cussions. Only the last chapter seems seri- 
ously misleading, 


a series of 


these chapters are 


Il is an analysis of 


Gitlow concludes that conclusions based 
on experience tend to “confirm and support 
those based on theoretical analysis,” sum- 
marized as follows at page 246: 

“In all periods, comparative wages ap 
peared to act as a force for generalizing 
wage movements. However, such 
movements seemed to obtain initial impetus 
from the cost-of-living and ability-to-pay 
criteria. In a period of rising prices, the 
former apparently exerted positive pressure, 
with the latter constituting an important 


ware 


2See Press Releases WSB-281 and 286 dated 
October 18 and October 22, 1953 in the Rubber 
and Bituminous Coal Cases and the Steel 
recommendations of March 20, 1952. Also 
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the economic context. 
In a period of declining prices, inability-to- 
pay apparently exerted pressure, 
with cost-of-living constituting an important 


permissive factor in 
positive 


permissive factor in the economic context. 
Productivity . . . has been 
ability-to-pay. The 
appears to have been the least significant 
of all those analyzed.” 


subsidiary to 


budget criterion 


It is hardly coincidental that the parties 
in collective bargaining have tended to uti- 
lize the criteria in the same way as the 
national boards which have sought to re- 
strain wages and settle disputes. Nonethe- 
less, the conclusions are not significant. The 
first conclusion is so all-inclusive as to be 
meaningless, and the second is incomplete 
and internally contradictory when the “key” 
bargains exceed rises in the cost of living 
and reflect the strong ability-to-pay 
tion of the 
gains are also determined by 
wages” 
firms. 


posi 
companies. These “key” bat 
“comparative 


and increases in similarly situated 


The weakness of the concluding chapter 
stems in large part from a conceptual diffi 
culty in the 


definitions and use of 
comparative wage” and the 


On page 238 we read 


“cost ot 


ing” criteria. 


“A specific cost of 
living 


application of the 
means that Wage re 
their comparative 
wage position altered favorably, while som« 
wage and other 
groups are not Cost-of-living wave changes, 


criterion some 


ceivers are having real 


earner income receiving 


in actual practice, alter comparative wage 


relationships.’ 


This 
comparative 
the price of labor, discussed in Chapter 3 
but rather on the increase in that price. The 
was 


statement raises the questio: 


based not on 


Wage criterion 


comparative increase criterion used 


very frequently in the “key” cases decided 
by the WSB.* Thus, any wage rate, whether 
relatively high or low in the wage 
distribution could be increased by the same 


Irequency 


amount as the increases negotiated by the 
wage “leaders.” 
criterion generally means that some wages 
ranking low in a distribution of 
be increased to a level 
The increase criterion 


The comparative wage rate 


rates can 
representative oft 
rates in related firms 
retains an existing wage structure; the rate 
criterion alters that structure. The increas« 
advances 
while 


standard permits a pace of wage 


set by the most successful unions, 
GWR's 6 and 10 and the many ‘‘industry”’ 
resolutions permitting the spread of ‘“‘key’’ 
wage increases were based on this criterion 
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the rate standard confines rate advances to 
the least successful. The increase standard 
i frankly political expression of the 
greater centralization of collective bargain- 
ing and the existence of unions in 
industries, or in rivalry with other unions. 


is a 
several 


The rate standard is an economic expression 
of the “going rate” idea important in pre- 
collective bargaining times and for bargain- 
ing between small individual companies and 
unions. Gitlow’s failure to realize that these 
two “comparative wage criteria” are actually 
inconsistent with each other and have widely 
dissimilar implications, undercuts his em- 
pirical analysis of the policies of the National 
Wage Stabilization Board and the WSB 
He misinterprets the “comparative wage” 
Regulation 6, but otherwise 
valuable insight that is lost 
in the discussions (pages 207-214) in which 
he fails to differentiate the two 
of wage comparisons. He also 
that the WSB troubles 
the “productivity” issue were largely an in- 
find a limit to the 
of a comparative wage 


concept in 
expresses a 


versions 
fails to 
emphasize with 
ability to applicability 


increase criterion. 


The wage increase comparison criterion 
and 


statistical 


involves many interesting statistical 
problems. On_ the 
must whether 


fringes, 


theoretical 


level, one consider wages 
and, if 
so, how is the conversion to be made? How 


unequal in 


: “ 1 ff 
can be given “in heu of 


reductions in hours, er 
creases to different 
Should absolute 
creases be used? 


about 
groups of employees? 
increases or percentage in 
far back should wag 
that 
many different answers are possible in the same 
Hence it is 


How 
cleat 


comparisons run’ It 1s 


increase 


situation if this criterion is used 
ideal for relaxing wage ceilings or decontrol 
ling wages in specific industries where the 
unions have exceptional bargaining power 
Unfortunately, the criterion also can have 
generalized applicability, that is, no union 
will be prevented from obtaining as much 
of an increase as has been granted: by the 
Usually, an attempt to differen 
tiate into the powerful (who can 


match the wage increase pattern) 


“leaders.” 
unions 
and the 
weak (who must be confined to cost of living 
and inequities ceilings) will break down in 
a no-strike pledge It is not 
a “weak” union to negotiate very 
highly in 


absence ol 
difficult for 
substantial 
flationary situation if that union is goaded 


wage increases in a 


Governmenta! Wage Restraints 
Uses in a Mobilized 
XLII, No. 2, 


Clark Kerr 
Their Limitations and 
Economy'' AER Proceedings, Vol 
May, 1952 

* For example, Gitlow erroneously states that 
Regional Directors of Case Analysis had most 
of the authority of their boards redelegated to 
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into militancy by an inequitable government 
policy. “Equity” in such a situation of 
politically and economically favorable bar- 
that any 
earner 


power of labor means 


won by 


gaining 
improvement one wage 
group cannot be denied other groups power- 
ful enough to obtain it, a very substantial 
portion of the total labor 


Kerr * has recognized these influences and 


force. 


therefore has advocated that the wage board 
adopt the “key” 
criterion” ) 
unions to that 
Kerr does not discuss the comparative wage 
rate criterion so analyzed by 
Gitlow. He that his 
solution collapses if an “interplant inequity” 
unions to raise 


bargains (our “wage in- 
and limit the smaller 
amount of 


crease 
wage increase 
elaborately 
does not recognize 
policy permits the smaller 
their wage levels up to the levels negotiated 
Such a combination 
will permit 
larger in- 
permit 


by the larger unions 


of comparative wage criteria 
the smaller unions to obtain the 
The larger unions will not 
continue, but will 


gains If the 


creases, 
situation to 
for ever-increasing 
strongest unions are not there 
will be no stabilization “key” 
bargains are pushed upward by union rivalries 

If a WSB 
realistic and 
grasp all the 
wage policies, we 
Future 
that a 
approve 
them, 


this press 
wage 
restrained, 
because the 


renowned for his 
failed to 
comparative 
Gitlow 


member, 
keen 


implications of 


studies, has 


must not judge 


harshly economic historians should 
be warned 


WSB 


parties 


major criterion of the 
increases as the 


there 


was to 


bargained unless were 
strong and compelling reasons to do other 
This criterion was not unreasonable 
in the light of the 


gram, but it assumed specificity only when 


wist 
general controls pro 
viewed in the light of the decision-making 
process and the external and internal pres 


WSB. Kerr’s study 


desc ription of these 


sures operating in the 
gives a good general 
matters that are ignored by 

When Gitlow 
of WSB 


is misled by 
‘ 


Gitlow 
involves himself in a study 


organization and procedures, he 


official and 


In general, Gitlow fails to grasp 


pronouncements 
“bhattlegab.” 
differences between triparti 
NWLB and the WSB The 


strong from the 


the significant 
tion under the 
NWLB, under 
President and Congress, could not mediate 
policy. Intervention by 


(Continued on page 589) 


pressure 


changes im wave 


them Under the WSB regional staffs had 
little discretion or authority (although practices 
varied from region to region) in deciding 
doubtful cases, or modifying or denying cases 
Tripartite boards tended to interject themselves 
into most phases of administration of the pro- 
gram, even in routine matters 
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The Union Shop Under Taft-Hartley 





By JEROME L. TONER, O.S.B. 
St. Martin's College 


Olympia, Washington 


eo union shop contract clause of the 
1947 Taft-Hartley law is commonly 
thought to be detrimental to two hallowed 
principles of traditional liberalism in the 
American free enterprise system. It is as- 
sumed that the union shop clause is con- 
trary to the principle (1) that the law of 
supply and demand determines price and 
(2) that all men have the right to work 
without joining any union, Thus the ma- 
jority of people are led to believe that the 
union shop clause (1) creates a monopoly 
and (2) forces all employees under the con- 
tract to join the union within 30 days after 
employment. 

In this article evidence will be presented 
to prove that the union shop clause per- 
mitted by the Taft-Hartley law 
and cannot (1) create a monopoly nor does 
it (2) force any employee to join any union 
The first proposition will be established by 
observing the nature of a monopoly and the 


does not 


collective bargaining contract. The second 
proposition will be established, first by ob- 
serving (1) the pre-Taft-Hartley union shop 
history and practices, (2) the language and 
interpretation of the Wagner Act by the 
National Labor Relations Board and the 
courts and (3) the Senate legislative history 
of the Taft-Hartley union shop clause, all 
of which paradoxically require all employees 
under a union ship contract to join the union. 
Nevertheless, second, it will be proved by 
the decision of the NLRB and the courts 
in the Union Starch Company case that no 
employee under a union shop contract is 
required to join any union. 


The contention that the union shop clause 
gives the union a monopoly can be valid, 
it seems to me, only under two conditions: 


first, 1f it gives the union control over the 
supply of labor; second, even without such 
control over the supply of labor, if it gives 
the union control wages, hours and 
conditions of work for all employees under 
the contract. A look at the record and the 
Taft-Hartiey law demonstrates that it per- 
mits neither of these conditions. 


over 


The employer, having negotiated a col- 
lective bargaining contract containing a. 
legal union shop clause under Section 8(a) (3) 
of the Taft-Hartley law, is absolutely free 
to hire and fire employees as long as he 
does not thereby “discriminate . . . en- 
courage or discourage membership in any 


* The closed shop con- 


labor organization.” 
tract, legal under the Wagner Act, required 
that employees be union members at the 
time of hiring, but the Taft-Hartley law has 
outlawed the closed shop contract. The 
union shop contract, however, is sanctioned 
by the Taft-Hartley law for the very reason 
that it gives the union absolutely no.control 
over the hiring of employees.” 

Furthermore, the monopoly control over 
wages, hours and conditions of work does 
not and cannot come from the union shop 
clause, which is only an insignificant part 
of the collective bargaining contract. Such 
monopoly control comes solely and exclu- 
sively from the legal collective bargaining 
contract, the mutual product and property 
of the employer and the union. The Taft- 
Hartley law specifically states: “Representa- 
tives designated or selected for the purposes 
of collective ‘bargaining by the majority of 
the employees in a unit appropriate for such 
purposes, shall be the exclusive representa- 
tive of all the employees in such a unit for 
the purposes of collective bargaining in re- 





1Union Starch and Refining Company, 87 
NLRB 779 (1949), enf'd 19 LABOR CASES {| 66,152, 


186 F. (2d) 1008 
U. S. 815 (1951). 
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(CA-7, 1951), cert. den. 342 


293 Congressional Record 5089, May 9, 1947. 
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spect to rates of pay, wages, hours of em 
ployment, or other conditions of employment.” * 
(Italics supplied.) 


The monopoly control of the collective 
bargaining contract extends far beyond wages, 
hours and conditions of work. It controls 
and proscribes a minority of the employees, 
be they union or nonunion, from taking any 
concerted action, such as picketing and 
strikes, for their own advantage. Under a 
collective bargaining contract the individual 
or minority employees, in effect, surrender 
nearly all of their rights as employees as 
soon as the legal majority are recognized 
and certified to exercise the collective bar 
gaining monopoly and 
conditions of work. 


over wages, hours 

The monopoly charge made against the 
union shop contract misleads the innocent 
and uninformed public into believing that 
if there were no union shop contract the 
individual nonunion employee would be 
free to make an individual employment con- 
tract covering wages, hours and conditions 
of work mutually determined by the em- 
ployer and himself. This assumption is 
based on a second misconception that every 
American worker has the constitutional right 
to sell his labor at any and all terms mutually 
satisfactory to an employer and himself. 
Both of these beliefs are part of the Ameri- 
can myth that the individual worker has an 
inalienable right to work where, when and 
for what wages that it is 
“tyranny,” “creeping and leaping socialism,” 


he can get and 
labor fascism” or “communism” to deprive 
any worker of that right. 


That American myth can be true only 
when and tf there is no collective bargaining 
contract. Once the legal majority of the 

3 Sec. 9(a), LMRA (1947). 

4J, I, Case Company v. NLRB, 8 LABOR CASES 
{ 51,173, 321 U. S. 332, 338 (1944). 

5 Case cited at footnote 4, p. 335. 
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employees decide to determine wages, hours 
and conditions of work through lawful col 
lective bargaining with their employer, the 
resulting collective bargaining contract is 
endowed and 
monopoly over wages, hours and conditions 


with becomes an absolute 
of work binding the employer and all pres- 
ent and future employees coming under the 
contract, whether they are 
union employees. 
monopoly has absolutely no relation to or 


union or non- 


The collective bargaining 


ipon the union shop clause in 
The collective bargaining 
monopoly would exist even when there is 


dependence 
the contract. 


an open shop collective bargaining contract. 


The Supreme Court of the United States has 
made it crystal clear that the monopoly power 
derives from the collective bargaining agree- 
ment and not from the union shop contract. 


It has said; “The very purpose of providing 


by statute for collective agreement is to super- 


cede the terms of separate agreements of 
employees with the terms which reflect the 
strength and 
the welfare of the group. The prac 
tice and philosophy of collective bargaining 
looks with individual 
advantages. the Supreme 
Court said that “After the 
trade agreement is made, the 

who shall benefit by it are identified by indi 
vidual hirings. . . . But the terms of the 
employment have been traded out. There is 
little left to the individual agreement except 
the act of hiring.” ® 


bargaining power and serve 


suspicion on 
"4 ~Emphatically 
has collective 


individuals 


Commenting on and confirming the col- 
lective bargaining monopoly right of the 
majority of the employees to determine 
wages, hours and conditions of work for all 
the employees under the agreement, a right 
which necessarily deprives individuals and 
minorities of their right to work at terms 
mutually satisfactory to them and their em- 
ployer, the United States district court said 
that “This [monopoly of the majority], to 
be sure, was an abridgement of the minority’s 
fundamental rights, as well as those of the 
employers. But the importance of the broad 
public purpose sought to be served justified 
the means employed.”* “The purpose of 
the act,” said the circuit court of appeals, 
“was not to guarantee to employees the right 
to do as they pleased but to guarantee to them 
the right of collective bargaining for the 
purposes of preserving industrial 
(Italics supplied.) 


peace,” 


* National Maritime Union of America v. 
Herzog, 14 LABOR CASES { 64,450, 78 F. Supp. 
146, 155-156 (DC of D. C., 1948). 

* NLRB v. Draper Corporation, 8 LABOR CASES 
1 62,368, 145 F. (2d) 199, 203 (CCA-4, 1944). 
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The Supreme Court, in effect, makes the 
collective bargaining monopoly a duty of 
the legally certified union, for it says that the 
union has the “. . . duty to protect equally 
the interests of the members of the craft 
[even those who are not members of the 
union] as the Constitution imposes upon 
a legislature the duty to give equal pro- 
tection to the interests of those for whom 
it legislates.”* Furthermore, the same Court 
has held that “Congress has seen fit to 
clothe the bargaining representative with 
powers comparable to those possessed by a 
legislative body to create and restrict the 
rights of those whom it represents.”* (Italics 
supplied.) 

Defending the monopoly right of the col- 
lective bargaining agreement against those 
who claim that it is a deprivation of liberty 
and property to interfere with the indi- 
vidual’s inalienable constitutional right to 
sell his labor at his own terms, the Supreme 
Court admits and recognizes that “ 
it is urged that some of the employees may 
lose by the collective agreement, that an 
individual workman may have, or be capable 
of getting, better terms than those obtained 
by the group and that his freedom of con- 
tract must be respected on that account.” ” 
However, the Court gave categorical answer 
to that plea when it said that “The work- 
man is free, if he values his own bargaining 
position more than that of the group, to vote 
against representation; but the majority 
rules, and, if it collectivizes the employment 
bargain, individual advantages or favors will 
generally in practice go in as a contribution 
to the collective result.”"" The union shop 
contract, it must be admitted, may and should 
strengthen the union in its legal duty to 
administer the collective bargaining agree- 
ment, but the monopoly (1) over the supply 
of labor or (2) over wages, hours and condi 
tions of work and cannot come 
from the union shop clause of the contract. 


does not 


The second charge against the union shop 
contract is that it deprives an employee of 
his constitutional liberty, freedom and right 
to work by forcing him to join the union 
lawfully representing the majority of the 
employees. This charge, logically based on 
(1) the pre-Taft-Hartley union shop history 
and practices, (2) the language and inter- 
pretation of the Wagner Act by the NLRB 
and the courts, and (3) the Senate legisla- 
Taft-Hartley Section 


tive history of the 


* Steele v. Louisville & Nashville Railroad 
Company, 9 LABOR CASES f 51,188, 323 U. S 
192, 202 (1944). 

" Case cited at footnote 7, p. 203 

Case cited at footnote 4, pp 

'" Case cited at footnote 4 
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8(a)(3) union shop clause, is absolutely 
false. It is false because the NLRB, the 
circuit court of appeals, and negatively 
the Supreme Court held, in the Union Starch 
Company case to be considered below, that 
employees do not have to join the union under 
a lawful union shop contract. 

The history and practices of union shop 
contracts previous to the Taft-Hartley Act 
give inescapable and unchallenged evidence 
to the fact that a union shop contract was 
one in which all the employees coming under 
the contract were required, as a condition of 
employment, to become and remain mem- 
bers of the standing after 
some specified period of time, usually 30 
or 60 days. Employment after the speci- 
fied times was absolutely contingent upon 
good standing in the union. 
standing in the union might 
denial, suspension, or expulsion from mem 
bership, with or without The em- 
ployer, upon notice of the employee's loss 
of good standing in the union, could be con- 


union in good 


Loss of good 
come from 


cause, 


tractually compelled to discharge that em- 
ployee. Previous to Taft-Hartley there 
were approximately three quarters of a mil- 
lion workers covered by union shop contracts.” 
The wording and interpretation of the 
Wagner Act provided for compulsory union 
membership of both the union shop and 
closed shop type. Section 8(3) of the Wag- 
ner Act declared “That nothing in this Act, 
shall preclude an employer from mak- 
ing an agreement with a labor organization 
(not established, maintained, or assisted by 
any action defined in this Act as an unfair 
labor practice) to require as a condition of 
employment membership therein, if such a 
labor organization is the representative of 
the . . . [majority of the employees ].” ” 
The Senate Committee on Education and 
Labor, in its report on the Wagner Act, 
did not “feel that it was the intent of 
Congress when it wrote section 7(a) of 
[NIRA] to illegalize the closed shop 
and it is not the intent of Congress today 
The report also said that 
this bill shall be held 
making of closed-shop agreements between 
employers and employees. In other words, 
the bill does nothing to facilitate closed-shop 
make them legal in any 
State where they may be illegal; it does not 
interfere with the status quo of this debatable 


open to sucl 


14 


“ 


nothing in 
to prevent the 


agreements or to 


subject, but leaves the way 


"93 Congressional Record 1896, March 10 
1947 

% Pub. L 

us tept. No 
S. 1958, p. 11 


No. 198, 74th Cong., Ist Sess. (1935) 
573, 74th Cong., Ist Sess., on 
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It is estimated that current unemploy- 
ment, considering those wholly un- 
employed and those working short 
work weeks, is costing our nation in 
wealth not produced approximately 
thirty billion dollars a year. 


—Walter P. Reuther 





agreements as might legally be 
summated. ...”” A fortiori, the commit- 
tee provided for the union shop. 


now con- 


The National Labor Relations Board gen- 
erally held that an employer could require 
membership in a labor organization as a 


“ 


condition of employment if such “. an 


agreement [was] with an unassisted labor 


organization having a majority in an ap- 
propriate unit at the time of the execution 


of the agreement. The Board gave effect 
to such compulsory union membership con- 
tracts whether written ™ or oral.” 

with the Rutland 
the Board limited the 
compulsory union membership contract by 
maintaining that “ an employer is not 
permitted to discharge employees pursuant 
to a closed-shop contract, even though the 
contract is valid under the proviso to Sect. 
&(3), when, to the employer’s knowledge, 
the discharge is requested by the union for 
the purpose of eliminating employees to 
seek a redetermination of representatives.” 
The Board was upheld in this decision by 
the Second.” Third™ and Ninth™ 
Courts of Appeals and reversed by the 
Seventh Circuit Court.” 


however, 
i) 


Beginning, 
Court Owners cases 


Circuit 


The Supreme Court of the United States 
upheld the strict compulsory union member 
ship contract and reversed the Board’s Rutland 
Court Owners decision. Justice Brandeis, 
who declared in 1910 that the “ Ameri- 
can people should not, and will not accept 
unionism if it involves the closed shop [for] 
they. will not 
tyranny of the employer for the tyranny of 


consent to the exchange of 


' Report cited at footnote 14, pp. 11, 12 

“ Wourth Annual Report of the NLRB, p. 64 

* Aeolian-American Corporation, 8 NLRB 1043 

' United Fruit Company, 8 NLRB 404 

Rutland Court Owners, 44 NLRB 587 (1942) 
16 NLRB 1040 (1943). 

* Colgate-Palmolive-Peet Company v. NLRB, 
17 LABOR CASES { 65,445, 338 U. S. 355 (1949) 

'NLRB wv, Geraldine Novelty Company, 16 
LABOR CASES { 65,034, 173 F. (2d) 14 (CA-2 
1949): NLRB v. White Cross Laboratories, Inc 
12 LABOR CASES { 63,614, 160 F. (2d) 75 (CCA-2 
1947) 

*NLRB wv. Public Service 
pany, 17 LABOR CASES { 65,322, 177 F 
(CA-3, 1949) 
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Transport Com 
(2d) 119 


the. employees,” ” recognized the error of 
that youthful prophecy when he upheld the 
There 
Court, 


closed shop in the 1937 Senn case 
Justice Brandeis, 
held that compulsory union membership of 


speaking for the 


a closed shop contract, which would de- 


prive Senn of “. the right to work in 
his business with his own hands”” did not 
Senn of liberty or property 
or deny him equal protection of laws in 
violation of the Fourteenth Amendment” ” 
cause “The end 
pulsory union membership of the closed shop 


deprive “ 
be- 


sought-by the union [com 


type] is not unconstitutional.” * 


Supporting the computsory union mem 
srandeis’ Senn opinion and re 
versing the Rutland Court Owners 
decision the Supreme Court declared that 


bership of 


Boar d’s 


“One of the oldest techniques in the art of 
collective bargaining is the closed shop. It 
protects the integrity of the union and pro 
vides stability to labor relations. To achieve 
stability of labor relations was the primary 
objective of Congress in enacting the Na- 
tional Labor Relations Act 
that a shop [or the union shop] 
would interfere with freedom of employees 
union and would, if 


Congress knew 


cle sed 


to organize in another 
used, lead inevitably to 
tenure of employment 

full realization that there 
by proviso &(3)., upon the freedom of Sec 


discrimination in 
Nevertheless, with 
was a limitation 


Congress inserted the [compulsory 
” 2 


tion 7, 
union membership] proviso of Section 8(3) 
The same logic would compel the Court to 
sustain the compulsory union membership 
of the union shop contract provided for in 


Section 8(a)(3) of the Taft-Hartley law. 


With the above historical Wagner Act, 
NLRB and Court protection of the right 
of the employer and the majority of his em 
ployees, through their union, to enter into 
collective bargaining contracts requiring good 


standing in the union as a condition of 


employment before starting to work in the 


case of a closed shop contract and after a 


specified period time of employment, usually 

‘NLRB v. Colgate-Palmolive-Peet Company, 
16 LABOR CASES { 64,912, 171 F. (2d) 956 (CA-9, 
1949); Local No. 2880 v. NLRB, 11 LABOR CASES 
' 63,454, 158 F. (2d) 365 (CCA-9, 1946) 

* Aluminum Company of America v. NURB, 
12 LABOR CASES { 63,504, 159 F. (2d) 523 (CCA-7, 
1946): United Garment Workers v. NLRB, 13 
LABOR CASES {§ 64,163 (CCA-7, 1947) 

*% AFL wv. American Sash and Door Company, 
16 LABOR CASES { 64,898, 335 U. S. 538 (1949) 

“Senn wv. Tile Layers Protective Union, 1 
I.ABOR CASES § 17,023, 301 U. S. 468 (1937) 

7 Case cited at footnote 26 

Case cited at footnote 26, p. 480 

'Case cited at footnote 20, pp. 362-363 





30 or 60 days, in the case of a union 
shop contract, the Taft-Hartley compulsory 
union shop contract was born. After 2,424 
pages of testimony before the Senate Com- 
mittee on Labor and Public Welfare, which 
was equally divided for and against com- 
pulsory union membership of the closed 
shop and union shop contract, the com- 
mittee reached “. . . a solution of the 
problem which [it says] does justice to both 
points of view.” (Italics supplied.) 

The first point of ‘the. Senate committee’s 
interpretation of justice concerning compul- 
sory union membership states that: 

“We have felt that on the record before 
us the abuses of the system have become too 
serious and numerous to justify permitting 
present law to remain unchanged. It is 
clear that the closed shop which requires 
preexisting union membership as a condition 
of obtaining employment creates too great 
a barrier to free employment to be longer 
tolerated.” (Italics supplied.) 

The second point of the Senate com- 
mittee’s interpretation of justice concerning 
compulsory union membership of the union 
shop type seems to have had some mis- 
carriage. Senator Taft, the undeniable father 
of the compulsory union membership Sec- 
tion 8(a)(3) of the Taft-Hartley law, said 
that “ the bill permits the union shop, 
which is the customary form of employment 
in the United States”” and that “. . . in 
the bill we say that the employee must jom 
the union within 30 days after he is em 
ployed.”” However, the NLRB and the 
courts have held that a legal Taft-Hartley 
union shop contract does not compel or force 
any employee to joi a union but only requires 
him to “ tender the periodic dues and 
initiation fees uniformly required as a condi 
tion of acquiring and retaining membership” * 
in the union. (Italics supplied.) 


Since the court, in the Union Starch case, 
said that “ if resort to legislative his- 
tory is had, the statements of those who 
supported the legislation and secured its 
passage will be accepted in determining its 
meaning,’ we have no choice but to see 
what Senator Taft and his supporters said 
about the compulsory union membership of 
Section 8(a)(3) of the Taft-Hartley law. 
It was Senator Taft who almost singly 
championed Section 8(a)(3) in the commit- 
tee hearings, rationalized it in his Senate 
committee’s report, proposed it to and 
piloted it through the Senate, defended it 


*S. Rept. No. 105, 80th Cong., 
** Report cited at footnote 30. 
293 Congressional Record 5087, May 9, 1947. 
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Collective bargaining will retain a 
large measure of freedom so long 
as provision is made for determining 
the sentiment of employees in free 
elections. —Guy Farmer 





against the abolishing amendment by Sena- 
tors Ball and Byrd, and parented its pas- 
sage over a Presidential veto. The bills, 
reports and record of the House on the 
union shop clause—all of which were re- 
jected—cannot, therefore, be the controlling 
factors in determining the meaning of the 
union shop Section 8(a)(3) of the Taft- 
Hartley law. 

A comprehensive, objective study of the 
Senate legislative history of Section 8(a)(3) 
that the miscar- 
riage of union shop justice took place some- 


compels one to conclude 


where, by accident or design, between its 
conception in the mind of the maker and its 
delivery by the pen of the bill drafter. The 
word “denied,” inserted and found in Sec 
tion 8(a)(3)(B), is the crux of the difference 
between the mind of the maker, Senator 
Taft, and the pen of the drafter. Senator 
Taft meant that the ordinary and 
customary union shep contract requiring all 
employees under the contract to join the 
union would or could be satisfied by only 
“tendering dues and initiation fees uniformly 


never 


required as a condition of acquiring mem- 
bership.” 

Textual comparison of Taft’s Senate Bill 
1126 and Taft’s Senate report 
on that bill positively proves that the word 
“denied” is the made it 
possible for the NLRB and the courts to 
rule that under a union shop contract em- 
ployees did not have to join the union but 
only tender dues and initiation fees. Sec- 
tion 8(a)(3) of Taft’s Senate Bill 1126 pro- 
viding for the union shop contract, which is 
identical with the Taft-Hartley law, states that 


committee 


difference which 


“Provided further, That no employer shall 
justify any discrimination against an em- 
ployee for nonmembership in a labor union 

“(A) if he has reasonable grounds for be- 
lieving that such membership was not avail- 
able to the employee on the same terms 
and conditions generally applicable to other 
members or 

“(B) if he has reasonable grounds for be- 
lieving that membership was DENIED or 


terminated for reasons other than the failure 


“ See footnote 32. 
* Case cited at footnote 1, p. 1012. 
“ Case cited at footnote 1, p. 1012. 
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of the employee to tender the dues and 
tmitiation fees uniformly required as a condi- 


tion of acquiring or retaining membership.” 


Contrast that with the Senate Labor Com- 
mittee’s report on that very section, written 
by Senator Taft, which says: 

“Under the amendments which the com- 
mittee recommends, employers would still 
be permitted to enter into agreements re 
quiring all employees in a given bargaining 
unit to become members 30 days after being 
hired. But in order to safeguard the 
rights of employees after such a contract 
has been entered into, three additional safe- 
guards [only two of which are relevant] 
are provided: 

“(1) Membership in the union must be avail- 
able to an employee on the same terms and con 
ditions generally applicable to other members ; 


“(2) EXPULSION from a union cannot 
be a ground of compulsory discharge if the 
worker is not delinquent in paying his initia 


tion fees and dues.”™ (Italics supplied.) 


Senator Taft’s striking omission or de- 
letion of the word “DENIED” from his second 
safeguard, which conceptionally corresponds 
to what he thought Section 8(a)(3)(B) was 
intended to mean, cannot be charged to pa 
ternal carelessness. The same deletion was 
made by the Joint Study Committee of 
Labor Relations in its analysis of the ob 
jectives of S. 1126 when it said that under 
a union shop contract “. . . it becomes an 
unfair practice for an employer to discharge 
an employee under a compulsory-member- 
ship clause if he has reasonable grounds for 
believing (B) that membership -in 
the union was terminated for reasons other 
than nonpayment of regular dues and initia 
"* The same committee 
when commenting 


tion fees : 
made the same deletion 
on Section &8(b) by saying that “The labor 
organization may not persuade or attempt 
to persuade the employer to discriminate 
against an employee’. . . [who] has lost 
his union membership by failing to tender 
the dues or initiation fees uniformly required 
as a condition of membership . yo - tite 
ics supplied.) 

Nowhere in the hearings or reports of 
the Senate Labor Committee is the naked 
“tendering of dues and initiation fees” con- 
sidered as satisfying the “requirement for 
cbtaining membership in the union as a con- 
dition of employment” or of “joining the 
Tendering of dues and initiation 


union.” 


* Report cited at footnote 30, p. 7. 
* Report cited at footnote 30, p. 20. 
* Report cited at footnote 30, p. 21 
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fees is solely and exclusively associated with 
expulsion or termination from a union. Re 
fusing to “tender dues and initiation fees” 
was considered to be the only reasonable 
cause for expulsion or termination of member- 
ship from the union, which loss or termina 
tion of membership could be a legal basis 
for compulsory discharge 


The debate on the floor of the Senate con- 
clusively demonstrates that Senator Taft 
and his supporters were attempting to legal 
ize a modified type of Wagner Act union 
shop contract which absolutely required every 
employee under the agreement to become 
and remain a member of the 
condition of employment after 30 days ex 
cept (A) when membership was not avail 
able to the employee on equal terms with 
other members and (B) when membership 


union as a 


in the union was terminated for reasons other 
than nonpayment of dues and initiation fees 
uniformly required 


Senator Ball supported this position when 
he admitted that the committee bill 
takes care of the worst abuses of the union 
shop in maintenance of membership in that 
it prevents a taking 
man’s job and the right to work by expel 
ling the any grounds 
other than failure to pay his dues.” ” Never 
Ball introduced an amend 
the shop He did 
that because of the undemocratic 
and unliberal requirement that in 
order to work and earn a living in his chosen 


union trom away a 


him from union on 


theless, Senator 


outlaw union 


ment to 


occupation, if there happens to be a union 
shop contract, the individual must, regardless 
convictions, join the union and 
** He did not hold that 
a union shop con 
and 


of his own 


pay his dues to it.’ 
all the employee under 
tract had to do 
initiation fees uniformly required as a con 
dition of membership” in the (Ital 
ics supplied.) 


The compulsory forcing of 
to jom the union the 
the opposition to Senator Taft’s union shop 
provision which became part of the Taft 
Hartley law. Cecil B. DeMille, violently 
opposed to compulsory union membership, 
could argue before Senator Taft’s Labor 
Committee that “There is only argu 
ment for the closed shop [which he con 
sidered the same as the union shop] that 
merit—the argument of 


was to “tender dues 


union 


an employee 


was core of most of 


one 


has any shadow of 
the ‘free ride’.” Its proponents say that if 
a union gets benefits for all the workers in 
°93 Congressional Record 5087, May 9, 1947 
” See footnote 39 
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a shop, the nonunion workmen get a free 
ride without paying for it. The reasoning 
is sound, but the conclusion, that therefore 
every worker should be forced to join the 
union, goes far beyond the premises. It 
would be one thing if a man could pay 
tribute to a union for the benefits he receives 
and then be let alone to live his life and pur- 
sue his destiny in freedom, but it is entirely 
another thing when, after having paid his 
tribute and become a member, his entire life 
is circumscribed and his fundamental rights 
laid open to invasion by the union.” ” (Ital- 
ics supplied.) 

With somewhat simiiar sentiments Sena- 
tor Donnell, in a colloquy with Senator Taft, 
said “I do not regard the payment of dues 
as the important point at all. It seems to 
me that the important point is that in«the 
situation that exists under the [union shop] 
bill as it now stands, a man will not be able 
to hold a job ttnder a contract of the sort 
we have discussed, unless within 30 days 
after he takes the job he joins a union, al- 
though he may not wish to jom it at all.’”* 
(Italics supplied.) 

Senator Taft answered Senator Donnell 
and Mr. DeMille’s implication that it would 
be far less objectionable to permit “a man 
to pay tribute to a umion for the benefits he 
receives and then let him alone” and not 
make him join the union. Taft did this by a 
reference to the Canadian Rand Rule where 
_ there can be a closed shop or a union 
shop, and the union does not have to admit 
an employee who applies for union member- 
ship, but the employee must, nevertheless, 
pay dues, even though he does not join the 
union.” Then Senator Taft made the 
astonishing statement, at least in the light 
of the Board and court decision in the 
Union Starch case, that “If... [the Canadian 
employees] pay the dues without joining the 
union, they have the right to be employed. 
That in effect is a kind of tax, if you please, 
for union support, if the union is the recog- 
nized bargaining agent for all the men, but 
there is no constitutional way by which we can 
do that in the United States.” (Italics 
supplied.) 

“Trying to be strictly practical and to 
meet the problems which had arisen” Sena- 
tor Taft said that he “. thought that it 
would be a mistake to go to the extreme of 
absolutely outlawing a contract which pro- 


" Hearings, United States Senate Committee 
on Labor and Public Welfare, 80th Cong., 1st 
Sess., Pt. 2, p. 806 

"293 Congressional Record 5088, May 9, 

** See footnote 42 
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vides for a union shop, requiring all employees 
to join the union, if that arrangement met 
with the approval of the employer 

and a majority of the employees and is em- 
bodied in a written contract.”” (Italics 
supplied.) However, Senator Taft put two 
and only two safeguards to protect the em- 
ployee under the union shop contract. They 
are extremely simple and cannot lend them- 
selves to misinterpretation. The safeguards 
state that: 

“1. In the case where a man is refused 
admittance to a union, when an employer 
employs a nonunion man, and during the 
first 30 days of his employment he goes to 
the union and says, ‘J want to join the union,’ 
but the union refuses to take him. It is pro 
vided that in such case the employer shall 
not be compelled to discharge the man 
simply because the union will not let him 
jom the union on the same terms and con- 
ditions as any other member.” 

“2. The bill further provides that if the 
man is admitted to the union, and subse 
quently is fired from the union for any reason 
other than nonpayment of dues, then the em 
shall not be required to fire that 
(Italics supplied.) 


ployer 
man.” “ 

Seeking to save his union shop Section 
8(a)(3) from the abolishing amendment by 
Senators Ball and Byrd, Senator Taft said 
that “My own philosophy is that we have 
to decree either an open shop or an open union. 
The committee decreed an open union. I 
believe that will permit the continuation of 
existing [union shop] relationships aR eg 
(Italics supplied.) Senator Taft sold the 
Senate of the United States his own type of 
union shop which required all employees 
in the unit (1) to join the union if member- 
ship was open to them on nondiscriminatory 
terms and (2) to retain membership in the 
union by “tendering dues and initiation fees 
uniformly required as a condition of mem- 
bership.” He did not sell them the statutory 
“tendering dues and initiation fees mem- 
bership” type of union shop. The Senate 
bought Taft’s type of union shop by a 
57-to-21 vote when it defeated the union 
shop abolishing amendment of Senators 
Ball and Byrd. 

The record of (1) the pre-Taft-Hartley 
union shop history and practices, (2) the 
language and interpretation of the Wagner 
Act by the NLRB and the courts, and (3) 


the Senate legislative history of Section 


't See footnote 42. 
" See footnote 42 
"93 Congressional Record 3953, April 23, 1947 
" See footnote 46 
" See footnote 42. 


August, 1954 e Labor Law Journal 





SNE et STEAD TR RSE ARATE RTT 


clause of the Taft- 
Hartley law reveals that all employees 
covered by a union contract were 
required to join the union as a condition of 
employment. Nevertheless, the NLRB and 
the courts, considering the letter of the law 
as applied to the facts in the Unton Starch 
case, have decided that a Taft-Hartley union 
shop contract does not require, force or 
compel any employee to join any union but 
only to “ tender dues and initiation 
fees uniformly required as a condition of 


8(a)(3) union shop 


shop 


membership.” It is necessary, therefore, to 
briefly survey the facts and the NLRB and 
court decisions in the Union Starch case. 

In the Union Starch three em 
ployees, working under a legal union shop 
contract,” called at the union office where 
the union business agent told them that 
" in order to join the Union it was 
necessary to pay dues and an initiation fee, 


case, 


file an application card, attend the next meet- 
ing [at which time they were to be voted 
upon]... and take an oath of loyalty to the 
Union. The... [three employees] tendered 
the proper amount of the initiation fee and 
dues which ... [the business agent] refused 
to accept until they had been voted upon 
and had taken the obligation of member- 
ship.” (Italics supplied.) 

When 
failed and refused to do anything towards 
becoming a member [of the union] other 
than to offer to pay a sum of money equal 
to the initiation fee and dues which mem- 
bers were currently paying” the employer, 


each of these employees 


having received two notices from the union 
to discharge them and having found that 
the employees would do no than 
tender dues and initiation fees, discharged 
(Italics supplied.) 


more 


them 

“The employer complied with the union's 
request to discharge the three employees 
because they refused to fulfill all the condi 
tions of membership generally applicable to 
ul members in the bargaining unit, namely 
(1) attend the meeting: at which they were 
to be voted upon, (2) take the obligation 
of membership, and (3) pay the initiation 
fees and dues.” * (Italics supplied.) 

“The Trial Examiner [for the NLRB] 
found that Respondent Company was justi 
fied under the duly-authorized union-shop 
contract, in honoring the Respondent Un- 
ion’s demand for the discharge of the three 


“The contract contains this clause All 
present employees in the bargaining unit must 
become members of the Union within 30 days 
after the execution of this agreement [April 2 
1948]. 87 NLRB 779, 780. (Italics supplied.) 

“Seventh Circuit case cited at footnote 1 

‘NLRB case cited at footnote 1, p. 783 
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By October, 1953, the number of 
students working outside of school 
hours, which had increased sharply 
after the start of the Korean con- 
flict, had gradually returned to pre- 
1950 levels. 


—Bureau of the Census 





nonmembers; although the Respondent Com 
pany knew that 
tendered ‘initiation 
spondent Union without being accorded mem 
bership in the Union.”™ (Italics supplied.) 

However, the NLRB, in a three-to-two 
examiner it 


these three nonmembers had 
fees and dues’ to the Re 


decision,” reversed the trial 
found that the employer and the union had 
engaged in an unfair labor practice of dis 
criminating three 
The Board did this, it seems to me, by con 


against the employees 
cisely confining itself to the canons of con 
struction and the legal literalism of statutory 
language rather than objectively observing his 
torical precedents and especially Congres 
sional intent abundantly evident in the Senate 
hearings, reports and settlements of Sena 
tor Taft and his supporters 

The Board came to its three-to-two deci 
because it read the statutory 
[of} proviso (B) [in section 


son 
language 
8(a)(3)] as extending 
employee who tenders periodic dues and initia- 
tion without member 
ship.” “We 
Board, “that 
‘denied’, intended to permit unions to fore 


protection to any 


fees being accorded 
said the 


term 


cannot assume,” 


Congress, by using the 


stall applications for membership and there 


by circumvent the policy expressed in proviso 
(B).”™” (Italics supplied.) 

Confining itself solely to statutory lan 
guage the Board was on solid ground, but the 
record gives little or no support to the Board’s 
statement that “Nor does the legislative his 
tory call for a different result. Qurte the 
Contrary, Although the legislative 


does establish that Congress wanted to \pro 


history 


tect from discharge an employee ‘unreason 
ably’ dented membership, ( 
what it regarded as reasonable 
to tender the 
(Italics supplied.) 


ongress specihe d 
[namely | 


failure of the employee dues 


and initiation fees,” 


Statutory language and legislative history 


of Section 8(a)(3) clearly call fora different 


JIL.RB case cited at footnote 1 
‘NLRB case cited at footnote 1, p. 782 
Chairman Herzog, Members Murdock and 
iray for the majority 
*NLRB case cited at footnote pp 
NLRB case cited at footnote p 
* NLRB case cited at footnote p 


783-784 





result. Statutory language and legislative 
history both undeniably establish that Con- 
gress wanted to protect from discharge em- 
ployees “unreasonably” denied membership 
in the union. But the admission of that 
fact, however, cannot compel us to admit 
that the legislative history demonstrates or 
even indicates that “Congress specified what 
it regarded as reasonable .. . [denial of mem- 
bership in the union, namely,] the failure of 
the employees to tender the dues and initia- 
tion fees.” Nowhere in the legislative his- 
tory has Congress specified what it regarded 
as either reasonable or unreasonable denial of 
membership other than the terms 
that any and all conditions or terms must 
be nonexcessive and nondiscriminatory. 


general 


Congress did spectfy by both statutory 
language and legislative history “That no 
employer shall justify any discrimination 
against an employee for nonmembership 
in a labor organization (A) if he has rea- 
sonable grounds for believing that such 
membership was not available to the em- 
ployee on the same terms and conditions 
generally applicable to other members.” © 
Congress also did specify by both statutory 
language and legislative history that “It 
shall be an unfair labor practice for a labor 
organization or its agents .. . to require 
of employees covered by [a legal union shop 
contract] the payment, as a condition prece- 
dent to becoming a member of such organiza- 
tion a fee in an amount which the Board 
finds excessive or discriminatory under all 
the circumstances.”™ But nowhere in the 
legislative history does Congress specify the 
limitations on denial of membership in terms 
other than that “membership [must be] 
available to the employee on equal terms 
with other members”;” that the “union 

.. [must admit] the employee as a member 
of the union on the same terms and condi- 
tions as those on which any other member 
of the union is admitted”’;“ or that mem- 
bership must be open to them “on the same 
terms as apply to other members.”% The 
only penalty incurred by the union for not 
conforming to these general limitations is 
that the union shop membership require- 
ment cannot be enforced. (Italics supplied.) 


Legislative history clearly confirms that 
Congress consistently considered and speci- 
fied that it would be reasonable for an em- 
ployer operating under a legal union shop 
contract to discharge any employee whose 


% Sec, 8(a)(3), LMRA (1947). 
® Sec. 8(b) (5), LMRA (1947). 
Report cited at footnote 30, pp. 7, 20. 
See footnote 39. 
93 Congressional Record 4317, April 29, 1947 


membership in the union had been “termi- 
nated for nonpayment of regular dues 
and initiation fees” ® or if “. the worker 
was delinquent in paying his initiation 
fees and dues”™ or “ if the employee 
has lost his union membership for failing to 
tender the dues or initiation fees uniformly 
required as a condition of membership.” ® 
Conversely, Congress consistently held that 
it was reasonable to discharge any employee 
who, under a legal union shop contract, re- 
fused to join the union as long as membership 
in the union was available to him on the 
same terms and conditions generally appli- 


cable to other members. (Italics supplied.) 


Discharging an employee because his un- 
ion membership had been lost or terminated 
for failure to tender dues and initiation fees 
uniformly required as a condition of mem- 
bership is, quite the contrary, substantially 
and entirely different from being discharged 
because union membership was dented for 
“failure of the employee to tender the dues 
and initiation fees uniformly required as a 
condition of membership” or because mem- 
bership was denied, as in the Union Starch 
case, failed 
and refused to comply with the “same terms 


because the three employees 
and conditions generally applicable to other 
members,” conditions that included tendering 
dues and initiation fees uniformly required 


as a condition of membership. 

The very Senate report to which the 
Board refers to prove its position says that 
ey Oe it becomes an unfair labor practice 
for an employer to discharge an employee 
under a compulsory-membership clause if 
he has reasonable ground for believing 


“(A) that membership was not available 
to the employee on equal terms with other 
members, 


“(B) that membership in the union was 
terminated for reasons other than nonpay- 
ment of regular dues and _ initiation 
6 


; (Italics supplied.) 


In commenting on Section 8(b)(2) the 
same report says that “The labor organiza- 
tion may not persuade or attempt to per- 
suade the employer to discriminate against 
an employee except for two reasons [only 
one of which is relevant]: First, the em- 
ployee has lost his union membership for 
fatling to tender the dues or initiation fees 
uniformly required as a condition of mem- 
bership.”" (Italics supplied.) 


fees 


*§ Report cited at footnote 30, p. 20. 
* Report cited at footnote 30, p. 7. 
® Report cited at footnote 30, p. 21. 
“ Report cited at footnote 30, p. 20. 
* Report cited at footnote 30, p. 21. 
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Sponsoring and supporting senators, giv- 
ing Congressional intent to the compulsory 
membership union shop contract provided 
for in the Taft-Hartley Act, held that mem- 
bership must be obtained and retained not 
later than 30 days with two exceptions: (1) 
was’ dented because of 
excessive or discriminatory terms; 
(2) when membership was terminated or lost 
for tendering initiation 
fees and dues uniformly required as a condi- 
tion of membership. In fact, Senator Taft, 
in effect, said that there is no con- 
stitutional way by which we the 
United States ... [can give an employee] the 
right to be employed [under a legal union 
shop contract ] if he is forced to pay his dues 
and initiation fees without joining the union.” ® 
The Board’s Union Starch sup- 
ported by the courts, provides for just such an 
(Italics supplied. ) 


when membership 


some 
than 


1 
reasons other 


4“ 


In 


decision, 


unconstitutional condition. 
The Circuit Court of Appeals 
thought that, in the Unton Starch 
me“. Board construed the statute 
in a reasonable manner and gave effect to 
all its provisions, and that its interpretation 
was in harmony with the purpose of Congress 
to prevent utilization of union security agree 
ments except to compel payment of dues and 
initiation fees . .”® (Italics supplied.) 


Seventh 
case, 


Declaring that “If resort to legisiative 
history is had, the statements of those who 
supported the legislation and secured its 
passage will be accepted in determining its 
meaning,” ” the court cited one solitary state- 
ment of Senator Taft, the father of Section 
8(a)(3). The itself 
reasonably be used to prove a position con- 
trary to that held by the three-to-two Board 
and court decision. The court cited Senator 
Taft as saying “The union could refuse the 
man admission to the union; but if he were 
1) willing to enter the union and 2) pay the 
members of the union, 


very statement could 


same dues as other 
he could not be fired from his job because 
the union refused to take him.”" It 
extremely pertinent to note that Senator 
Taft said that the employee must first be 
willing to enter the union, which the em 
ployees in the Union Starch refused 
to do, and then, if accepted, pay the same 
initiation fees and dues as other members 
(Italics supplied.) 


The court might have one of 
many more germane statements of Senator 
Taft such as “In this bill we say that the 
employee must join the union within 30 days 

*® See footnote 42. 

® Case cited at footnote 1, p. 1012. 

” Case cited at footnote 1, p. 1012. 


The Union Shop 


1s 


case 


chosen 


that if at 


the em 


after he is employed. We 
the time the will not 
ployee as a member of the union, on the 


Say 
union admit 
same terms and conditions as those by which 
any other member of the union is admitted, 
nevertheless the employer continue to 
employ that man. That provision takes care 
of the arbitrary of un 
? In that not the 
remotest reterence senator 
Taft the 
membership could or would be acquired by 


dues 


can 


on the part 
statement there 
to the tact that 
intended t 


rules 


1s 


ions.” 


Congress at union 


or 


only and initiation fees 


(Italics supplied.) 


tendering 


that state 
second safeguard against union 
the that 
also many connection 
We fur 
man 
other 


Taft went same 
ment to the 


under 


Senator on in 


abuses union shop to say 


“There are abuses in 
with firing men [from the union ] 
ther provide in the bill that if a 
fired by the union for reason 
than nonpayment of dues, the employer does 
| he 


IS ale d 


18 
some 
have to discharge him abuse at 
that the 
type, and is the only type of abuse testified 
” tied tender 


ing 


not 


which is usual 


provision 
Senator Taft tenaciously 


and initiation fees solely and 
exclusively with expulsion, termination 
loss of union membership that had already 


(Italics supplied.) 


of dues 


or 


been desired and acquired 


The court, after citing but one statement 
Senator Taft, a statement that could 
easily be used against the court’s decision, 
referred to the history and reports on House 
Billi 3020. The 
bill was not only strikingly different from 
Section 8(a)(3) of S. 1126, which substan 
tially the Taft-Hartley but 
was also entirely rejected by Sy 
the court’s own dictum—‘“the statements 
of those who supported the legislation and 


by 


union shop section of this 


became law, 


Congress 


secured its passage will be accepted in deter- 


mining its meaning’—we therefore, 
be controlled by the statements of Senator 
Taft Senate 
statements uniformly require all employees 
under the union shop contract to (1) join 
the union if membership is available on equal 
with other (2) retain 


membership by tendering dues and initiation 


must, 


and his supporters. Those 


terms members, and 
fees uniformly required as a condition of 
Nowhere that 
membership may be acquired and employ- 


membership do they say 
ment thereby protected simply and solely 


by “tendering dues and initiation fees.” 


The union shop contract, made by an em- 


ployer and the union that is the legal repre- 


™ Case cited at footnote 1, p. 1012 
"2 See footnote 39 


8 See footnotes 39 and 42 





sentative of his employees, which is now 
permitted by the Taft-Hartley law does not 
(1) create a monopoly or (2) force any em- 
ployee to join the union. Any monopoly 
power that exists comes from the collective 
bargaining contract and not from the union 
shop clause in that contract. This monopoly 
power can and does exist even when there 
is no union shop clause in the contract. 

After the decision by the National Labor 
Relations Board in the Union Starch case, 
upheld by the Seventh Circuit Court of Ap- 
peals and the United States Supreme Court's 
refusal to grant a writ of certiorari, no em- 
ployee is forced to join a union having a legal 
union shop contract. Statutory language 
gave legal grounds for the Board’s decision. 
Legislative history of Congressional intent 
clearly and conclusively demonstrates that 
under a legal union shop contract a// em- 
ployees would be requirea to join the union 
after 30 days as a condition of employment 
if membership in the union was available 
on equal terms with other members. 

In spite of the Board and court decision, 
it is still the intent and mind of Congress, as 
expressed by Senator H. A. Smith, Chair- 
man of the Senate Labor Committee, that 
all employees under a legal union shop con- 
tract must join the union after the 
prescribed period” or be fired. Senator 
Smith recalled that at time when the 
Taft-Hartley law was being made he sug- 
gested: “Let’s stay away from the ‘union 
shop’ or ‘closed shop’ and simply require that 
every worker who is in the particular place, 


“ 


one 


benefits by the bargaining 
: at least should pay what is equivalent 
to dues to the union in order that he wouldn't 


(Italics supplied.) 


who process, 


‘free ride’.” te 


Senator Smith’s suggested “tendering-of- 


dues-and-initiation-fees” type of union mem 


bership was rejected arid Senator Taft's 


regular “1) join-the-union and 2) pay-the- 
initiation-fees-and-dues” compromise union 
shop contract accepted. Under the 
Taft compromise Senator Smith today says 
that “If the worker joins the union after the 
prescribed period, he can’t be fired from his 


Was 


job as long as he pays his dues—he can’t be 
fired by the employer just for a violation of 
some rule in the union. They can’t say “You've 
got to fire this fellow.’ They can fire him 
out of the union if they want to, but he isn’t 
fired out of his job.”” (Italics supplied.) 


During the floor debate over the union 
shop when the Taft-Hartley law was being 
made, Senator Smith, member of the Senate 
Labor Committee 
said that “It 
of freedom of action to any worker to say 
to him, ‘You cannot earn a livelihood unless 
you jom the union.’ However, I dis- 
covered from correspondence with employers 
and workers in my own State that there 
were cases in which the so-called union shop 


and now its chairman, 


seemed to me to be a denial 


was justified, by agreement between the em 
ployer and the employees. We provided in 
our bill for the so-called union shop. That is 
to say, the employer can employ anyone he 
desires to employ, but within 30 days afte 
employment the employee must join the union 
. provided that membership in the union 
is open to the worker on terms as favorable 
as those extended to the existing member 
* And with Senator Taft, who 

was not willing to go to 


ship. 

said that he “. 
the extent of abolishing the possibility of 
because 

in many customary 
and had worked satisfactorily,” ™ they per- 
permit the union 


the union-shop contract” ™ 


trades it was entirely 


7 


suaded Congress to 
shop because we realized that by agreement 
between employers and employees tt is proper 
to have a union shop.”™ (Italics supplied.) 


[The End] 


‘ INSIDE CPI 


“The Consumer Price Index, which is 
the consumer's barometer of price changes, 
is one of the most elaborate and carefully 
compiled indexes in the world. Certainly 
All kinds of 
investigating bodies—a committee of the 
American Statistical Association, a Presi- 


it is the most investigated ! 


dential Committee, and a Congressional 
Committee—have looked into it and have 


“United States News and World Report 
February 27, 1953, p. 27 
™ See footnote 74 


™ 93 Congressional Record 4412, April 30, 1947 


found it generally satisfactory for the 
purposes for which it is intended. So, al 
though there are always some questions 
about whether it wholly reflects price 
changes of purchases by the average 
city family of moderate means, don’t be 
too worried about it.’—Ewen Clague and 
Mrs. Aryness Joy Wickens, Bureau of 
Labor Statistics 


” 


ee footnote 76. 
ee footnote 39 
ee footnote 76 
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f Yona public emergency dispute has, in 
recent years, consumed time, space and 
attention. Very frequently, emotion and 
hysteria have been more pronounced than 
and understanding. The medicine 
man and the quack have ruled, while the 
thinker and the analyst have retired into 
the background. For those who, like E 
Wight Bakke,’ conceive of collective bar- 
gaining as an essential requirement of a 
tree economy, emergency disputes become 


reason 


a threat to all of our economic institutions. 

The emergency dispute creates a paradox 
Let us assume that collective bargaining 
is fundamental to the continued 
of our free economy, and the strike is an 
technique in that The 
paralysis resulting from public 
emergency disputes can impair our 
economy. The problem is how to keep vital 


existence 
essential process. 
economic 
iree 


services moving and yet preserve the value 
of free collective bargaining. 

Today, there are two basic philosophies 
vying for acceptance: 

(1) Do away with emergency strikes by 
outlaw them. This is 
reminiscent of the seventeenth century It 
that such “outlawry” led to 
cataclysmic social movements, to economic 
An an- 


legislative decree; 


‘ 


is significant 


revolution and to violent upheavals. 
cillary aspect of this approach is the tech 
nique of weakening the combatants so that 
they will not be able to engage in emer- 
ae Bakke, The Role of Collective Bargaining in 
a Competitive Society (Yale Labor and Manage- 
ment Center, 1941) 


Emergency Disputes 


1953 


Under that heading would 
elimination of 


gency disputes 
be classified the industry- 
wide bargaining 

(2) The second premise pre supposes that 
the only way to eliminate or to 
emergency disputes is through the process 


curb 


of collective bargaining, the medium of 
seeking a mecting of the minds—exploring 
an area of understanding. Dr. George W 
Taylor has set forth the issue as follows 
“The strike cannot perform its collective 
bargaining function in public 
disputes. A work stoppage does not exert 
pressure primarily upon the disputants to 
come to terms. The hold out 
longer than the public or the government 
In consequence, a strike which 
public emergency exerts primary 
upon the government to intervene and also 
to specify the terms upon which production 
is to be resumed. The use of work 
least, bad 


emergency 


parties can 


creates a 


pressure 


such 
stoppages as a technique is, at 
workmanship by any union representatives 
who want to retain collective bargaining 
They and the employers with whom they 
deal are faced with the necessity of devising 
means if they would keep industrial rela 


tions safely in their own hands.” 


What is an emergency dispute? Is it a 
new creature, 


attention recently? Let us survey 


or has it merely engaged our 
past ex 
perience and current proposals in an attempt 
to stake out the boundaries of the problem 

2 Taylor, ‘‘Is Compulsory Arbitration Inevita 
ble?'’ Proceedings of the First Annual Meeting, 
Industrial Relations Research Association (1948) 
pp. 65-66 


563 








We must distinguish between a public 
hazard and a public inconvenience. A tele- 
phone strike may be an inconvenience, but 
seldom a hazard. A transit strike is an 
inconvenience; almost never an emergency. 
An electric power strike may prove more 
irksome than dangerous. 


We must be wary of classing all strikes 
involving vital functions as emergency situa- 
tions that require swift governmental inter- 
vention. Whether an emergency exists may 
be predicated on many conditions—the type 
of service that is cut off, weather conditions, 
how long the stoppage has gone on. In 
varying degree, these imponderables would 
also apply with respect to national strikes. 
In national strikes the following additional 
variables might be considered: the supply 
on hand of the commodity involved, the 
geographic extent of the walkout, and the 
state of the international situation. 

The problem of emergency disputes is 
not new. Industries where uninterrupted 
operation is a sine qua non have attempted 
to cope with the problem. Examples are 
gas, electric light and power. Other indus- 
tries which partake of some characteristics 
of essentiality, such as public transit and 
newspaper publishing, have been similarly 
confronted with the problem of what to do 
to avoid or minimize strikes. These indus- 
tries have had little legislation. They have 
worked out mechanisms that have decimated 
the number of work stoppages. Did they 
perfect any formulae or were the results 
achieved on an empiric basis? Possibly it 
was a synthesis of both. 


In transit, the Amalgamated Association 
of Street, Electric Railway and Motor Coach 
Employees of America has for over half a 
century incorporated into its constitution a 
clause requiring the union to offer arbitra- 
tion to the employer before having recourse 
to the strike. Mr. O. David Zimring, the 
union’s national counsel, has consistently 
arbitrated the terms of new agreements, nox 
merely in transit, but in many other vital 
industries, In transit, as a result of the 
constitutional provision, the parties have 
arbitrated contract terms over a period of 


years.” 


*Sec. 122, Constitution, Amalgamated Asso- 
ciation of Street, Electric Railway and Motor 
Coach Employees of America. 

* Collective Bargaining in the Newspaper In- 
dustry, NLRB Division of Economic Research 
(1939), pp. 77-88. 


®* Robert, Compulsory Arbitration of Labor 
Disputes for Public Utilities (1949), p. 18. 

* Wolff Packing Company v. Court of Indus- 
trial Relations, 262 U. S. 522 (1923). 


In electric light and power, voluntary 
arbitration of contract terms has been ex- 
tensive. In the newspaper publishing indus- 
try,’ the printing trades have, over a period 
of years, arbitrated their contracts. 

In transit, electric light and power, and 
newspaper publishing, the principals have, 
in their maturity, resorted to voluntary 
arbitration as the medium to eliminate 
emergencies. 


Emergency Dispute Statutes 


The state law that has achieved greatest 
prominence created the Kansas Court of 
Industrial Relations.* It was passed in 1920 
It occurred as a result of a series of coal 
strikes from 1915 to 1919. It outlawed 
strikes in “industries affected with a public 
interest.” The law provided for the appoint- 
ment of three judges by the governor with 
the approval of the senate. The court could 
act on its own initiative or at the request 
of the parties. Violation of the law was 
punishable by fine and imprisonment 

Immediately upon its establishment, the 
court proceeded to investigate the coal in- 
dustry. Officers of the union refused to 
cooperate and the law enforcement agencies, 
discharging their legislative responsibilities, 
jailed the union leaders. A strike followed 
An injunction was handed down. The in- 
junction was ignored. The strike was settled 
The United States Supreme Court ultimately 
declared the act unconstitutional.° The law 
became inoperative before its invalidation 
by the Supreme Court. 

The Railway Labor Act has been hailed 
as_a model labor law. It has traditionally 
served as a laboratory for collective bar- 
gaining legisiation.’ Basic to an understand- 
ing of the Railway Labor Act is the fact 
that it was agreed to by the parties. Rail- 
road management and labor met and agreed 
to the entire disputes procedure, which has 
remained intact since 1926, 

The act seemed to work well for a num- 
ber of years. In recent times there have been 
attacks leveled at the act.* The criticism 
may be paraphrased as: 

(1) Collective bargaining in the railroads 
is becoming atrophied. 


‘Northrup, ‘“‘Emergency Disputes Under the 
Railway Labor Act,’’ Proceedings of the First 
Annual Meeting, Industrial Relations Research 
Association (1948). 

’Lumis, ‘Disputes that Create a Public 
Emergency,’’ Proceedings of the First Annual 
Meeting, Industrial Relations Research Asso- 
ciation (1948). 
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(2) The act is invoked too frequently 


(3) Boards of Adjustment take many 
months to get to a case. Secause of an 
overload, the National Mediation Board is 
facing an increasing number of strikes.’ 
There were 24 strikes in 1951, the largest 
number in the Railway Labor Act’s history 
in any single year. 

The law was good in 1926 because it 
resulted from an agreement of the parties 
The law has not changed but the parties 
and the economic climate in which they live 
have changed. The principals will have to 
re-examine their own thinking and their 
own experience and then come to an under- 
standing. That understanding may be incorpo- 
rated into a collective bargaining agreement 
or into a statute. The form 
Sasic to industriai peace on the 


is of no con- 
sequenee. 
railroads is a meeting of the minds. No 
legislative ukase or executive fiat will serve 
as a substitute. 

Bearing in mind the war atmosphere in 
which the parties worked and the stresses 
to which they were subject, an examination 
of the War Labor Board experience may 
prove profitable. 

The War Labor Board was 
agreement of the parties. The 
taining a no-strike, no-lockout pledge, was 
voluntarily agreed to by labor and industry 
and was formalized in Executive Order 
9017. It covered all industries, as distin 
guished from the Railway Labor Act which 
is confined to one industry, and the Kansas 
Act which was to industries af 
fected with a public interest. 


founded by 


pact, con 


confined 


Executive Order 9017 lasted from Janu 
ary, 1942, to June, 1943. At that time, 
zealous congressmen, in a burst of ebullience, 
enacted the War Labor Disputes Act, better 
known as the Smith-Connally Act, which 
added to Executive Order 9017 the follow 
ing provisions: 

(1) A 30-day cooling-off period 

(2) A secret ballot conducted by the Na- 
tional Labor Relations Board to determin: 
whether workers wanted to strike. 

(3) Seizure. 

It is significant that under the Smith 
Connally Act there were 1,445 strike ballots 
In 1,249 ballots the workers sanc 
strike, but only 213 strikes 


taken. 
tioned the 
occurred.” 


* Seventeenth Annual Report of the National 
Mediation Board (1952). 

” Report of the National War Labor Board 
(1947). 

11 Fact Sheet No. 3, NWLB 8145. 


Emergency Disputes 


The only enforcement provision contrib 
uted by the act was the provision author 
izing the President to seize struck plants 
Under executive war powers that right was 
already available. During three years, seizure 
was used in only 40 cases.” 

Even after the enactment of the Smith 
Connally Act and the promulgation of 
Order 9370, which provided for severe eco 
penalties, the War Labor Board 
voluntary compliance. 


nomic 
hewed closely to 
Up until V-E Day there were only 20 cases 
in which economic penalties were involved 
The lessons to be learned from the War 
Labor 
(1) A 
between 
more 


Soard experience are 


voluntary agreement entered into 


industry carries mucl 
weight than 


legislation superimposed upon the parties 


labor and 


and cogency does any 

(2) No agency must be readily available 
for the parties 
parties lethargic and tends to atrophy the 
Dexter 


Such an agency makes the 
process of collective bargaining. As 
M. Keezer aptly put it: ” 

“The very fact that the 
able to act as final arbiter of labor disputes 
Such bar 


discouraged at 


Board was avail 


discouraged collective bargaining 
gaining was further 
times by the fact that the 
some disputes before the 


also 
Board accepted 
parties had much 


more than met each other and a few before 
they had done even that.” 
ihe board that 
and employers did not bargain because the 
board would do it for them. The Mediation 


Service deplored that 


conceded some unions 


Conciliation 
13 


and 
tendency 
(3) The War 


it was by men devoted to collective bargain 


Labor Board, peopled as 


ing and understanding its nuances, was still 
unable to provide all of industry with the 
same code of Kach 
personality; each industry has its problems; 


rules industry has its 
each industry is unique and should be dealt 
with as such 

(4) In a democracy, the maintenance of 
industrial peace and the reaching of agree 
and 
that 


difference if 


ments is the responsibility of labor 
industry. They must learn to achieve 
understanding 


technique between two men seeking agree 


There is a 


trying to 
right 


and two men 
that 


ment prevail upor 


a third each man is 


In a paper such as this, it is unwise to de 
tail the unworkability of state compulsory ar 


2% ‘Observations on the Operations of the 
National War Labor Board,’’ 36 American Eco 
nomic Review 233 (1946). 

% Report cited at footnote 10 





bitration acts. They were passed in a number 
of states.“ I have previously discussed some 
of the evils.” Compulsory arbitration has cre- 
ated a body of political arbitrators; it has cor- 
ralled from everywhere hacks and mediocrities 
who feed at the industrial trouble center. 

Some observations, however, should be 
made with respect to a recent phenomenon. 
On February 26, 1951, the United States 
Supreme Court declared the Wisconsin 
Public Utility Anti-Strike Law, providing 
for compulsory arbitration, -among other 
things, unconstitutional.” With that, a host 
of other state acts were invalidated, Sur- 
prisingly, no public emergencies have been 
created since the relegation of these statutes 
into an industrial limbo. 

Let us take another illustration. In 
Pennsylvania the Compulsory Arbitration 
Act not apply transit. This is 
largely as a result of labor’s and industry’s 
opposition. There have been some transit 
strikes, of course. It is interesting to com- 
ment on what happened to public opinion 
where strikes occurred, The newspapers 
and the radio sought techniques that the 
parties might use in an effort to resolve the 
dispute. They suggested arbitration. They 
suggested a truce. In one instance, the 
judges suggested fact-finding. In another 
instance the mayor and city council con- 
ducted long sessions with the parties and 
with the newspapers present. In still an- 
other case, the labor movement, consisting 
of AFL and CIO representatives, joined 
with employers in an effort to prevail upon 
both the company and the union to settle, 
because their respective industries were 
affected. Of course there were those who 
foretold doom. There were the melancholy 
Cassandras and there were the angry ones 
who urged immediate and drastic action. 
Ultimately, however, the parties themselves 
settled. The right of the employer to run 
his business was unaffected, and the right 
of the union to strike was unimpaired, The 
right of the public to interfere and use every 
democratic device was unhampered. 

The most recent legislative effort in the 
direction of so-called emergency disputes 
is the Taft-Hartley Act and its emergency 
dispute provisions.” 


does to 


= Florida, Indiana, ; Massachusetts, Michigan, 


Virginia, 
See the 


Missouri, Nebraska, Pennsylvania, 
Wisconsin, Kansas and North Dakota. 
work cited at footnote 5. 

Syme, ‘‘Tripartitism and Compulsory Arbi- 
tration,’’ Proceedings of the Third Annual Con- 
ference on Labor, New York University (1950). 

% Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America 
v. WERB, 19 LABOR CASES { 66,193, 340 U. S 
383, 71 S. Ct. 359 (1951). 


The Taft-Hartley Act has been used nine 
times in strikes.” The complete pro- 
cedure used four times. In _ three 
strikes, three ballots were taken. In 
the employees rejected the offer and in the 
third, the workers boycotted the procedure. 


Six 
was 
two, 


Sylvester Garrett, in analyzing the emer- 
gency provisions of the act, has concluded 
that the provisions are unduly rigid and 
in certain circumstances have shown them- 
selves to be cumbersome and unworkable. 
Garrett feels that the critical weakness of 
the Taft-Hartley. procedures springs from a 
conflict between the desire of Congress to 
avoid government determination of settlement 
terms, while at the same time seeking to 
bring heavy pressure to force a settlement. 
He states: 

“Unfortunately, the pressure contemplated 
is carefully spelled out by the Act in ad- 
vance and The injunction 
provisions normally will used against 
unions rather than employers. Maintenance 
of the status quo by injunction thus stays 
the union hand, while placing the employer 
under no pressure to come to an agreement.” ” 


is one-sided. 
be 


The Taft-Hartley Act has failed and must 
inevitably fail because of basic fallacies im- 
plicit in the legislation: 

(1) It presupposes that all industry can 
be dealt with in the same way. 

(2) It 
seek agreement. 


imposes pressures and does not 


(3) It fixes rigid terms, time limits, steps 
and procedures. The very nature of collec- 
tive bargaining involves fluidity rather than 
rigidity. 

(4) It involves a fact-finding procedure 
which is unique. It allows the fact-finders 


to wander aimlessly, find facts and make 
no recommendations. 


It is difficult comment on labor 
dispute without actually having been one 
of the dramatis personae. There are many 
nuances and. byways, and the road travelled 
by the parties tortuous. The accounts 
are so fragmentary and, frequently, 
colored that it difficult an outsider 
to pass judgment. However, a number oi 
factors do stand out in the steel strike: 

Secs. 206-210, LMRA (1947). ; 

% National Hmergency Disputes Under the 
Labor Management Relations Act, United States 
Department of Labor, Series 5, No. 2 (1947- 
1952). 

” Garrett, ‘“‘The Emergency Dispute Provi- 
sions of the Taft-Hartley Act as a Framework 
for Wartime Dispute Settlement,’’ Proceedings, 
Third Annual Meeting of the Industrial Rela- 
tions Research Association (1950), p. 26 


to any 


is 
SO 
is ior 
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(1) There has been a great deal of gov- 
etnment intervention in steel. The Little 
Steel Formula enunciated by the War 
Labor Board involved the steel industry. 
The postwar increase in industry generally 
was first promulgated’ by the fact-finding 
board in the steel industry. The pension 
and welfare plan in steel was established 
by a government fact-finding board, and 
the parties almost out of habit looked to 
the government this time. 

(2) You cannot have too much collective 
bargaining where you have the government 
making decisions for you all the time. What 
is more, you cannot have collective bar- 
gaining if you are always speaking to the 
newspapers. This business of public opin- 
ion can be overdone. The parties can win 
all of public opinion and lose one another. 

(3) It is my firm conviction that 
settled steel was not the Supreme Court 
decision, President Truman’s seizure or 
the Wage Stabilization Board’s 
mendations. What settled steel was a steel 
strike and collective bargaining between 
the steel industry and the steel workers’ union 

(4) What happened to the public emer- 
gency machinery that made it necessary 
for the President to seize the steel industry 
before a day’s production of steel was lost? 
Is it not possible that if the workers had 
known they might have a strike and the 
employers had known they might be faced 
strike, that the incentive toward 
settling would have been much 
Possibly they would have spoken to one 
another instead of to the President, to the 
newspapers and to the Wage Stabilization 
Board. 


what 


recom, 


with a 
greater’ 


Proposals for Handling 
Emergency Disputes 


A number of proposals have been made 


for handling emergency disputes. Let us 
summarize them: 

(1) Forbid them in 
with a public interest. As I 
indicated, that was the modus operandi dur- 
ing the seventeenth century The safety 
valve in a democratic society is the strike 
Whether the exercise the right 
is a matter for them to determine. They 
may be motivated by a number of consid 
erations. They may decide that while they 


industries affected 
have already 


parties 


2” Dissenting opinion in Gilbert v. Minnesota, 
254 U. S. 325 (1920). 

2 Average number of days lost per 100 
workers each year in war countries from strikes 
and lockouts, 1929-1939: Compulsory arbitration 
of grievances: Norway, 140; Sweden, 66; Den- 
mark, 35 Complete compulsory arbitration 
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have the right to strike, the exercise of 
the right is not worth while. The mere 
fact, however, that the right exists is im- 
portant. A democratic system cannot sur- 
vive on decalogues. The verboten sign is 
the concomitant of the state. As 
Justice Brandeis has “Like the 
course of the heavenly bodies, harmony in 
national life is a resultant of the struggle 


>2 


police 
stated: 


between contending forces.’ 

(2) Another proposal is seizure. Seizure 
is but a palliative, a temporary expedient 
Assuming that the Supreme Court had sus- 
tained the President's steel 
mills, the problem of negotiating an agree 
ment would still have been a challenge. The 
would have been obliged to 
Parenthetically, 
among 


seizure of the 


government 
negotiate with the union. 
there differences of opinion 
government personnel as to what ought to 
conducive toward 


were 
be done, Seizure is not 
minds. It is an irritant 


collective 


a meeting of the 
It is a detour on the road of 
bargaining 

You cannot mine coal with bayonets, no 
could President Truman have court mar 
tialed 750,000 railroad workers in 1946 

Compulsory arbitration is repugnant to 
process What is 
work It does not 
The 


settlements 


our whole democratic 
more, it just does not 
assure continuous production. parties 
do not They 
merely bide their time and wait for an op 
portunity of retaliation. 


accept imposed 


Where compulsory arbitration has been 
tried, it has not worked. Australia and 
New Zealand have had compulsory arbitra 
since 1904 and 1894, respectively.’ 
They still have strikes. The that 
workers won't work unless they want to, 
and the only work 
is to keep them wanting to work. To quote 
Will 

“The 
between 
ernment is not 


tion 
fact 1S 


way to keep them at 


Davis 

determination of a controversy 
free citizens by the edict of gov 
peaceful thing and it ts 
It is an enforced termina 


and it 


not a settlement 


tion of warfare settles nothing.” 


“industry-wide bargaining” covers 
The orbit 


In one 


The term 


a multitude of concepts. varies 


from industry to industry instance 


it 18 conceived of as regional bargaining 


In another, multiple-employer bargaining 


And, in a third, it may be a variant of both 


Sweden, 61; New Zealand, 8. No such compul 
sion Belgium, 38; United States, 36: Britain 
23; Netheriands, 23; France, 21; Canada, 12 
From Compulsory Arbitration: Opposed, United 
States Chamber of Commerce (Washington 
D. C., 1947) 

National Labor Review, 


June, 1946 





There is a good deal of loose talk about 
the uniformity of industry-wide bargaining. 
The similarity consists of semantic gym- 
nastics. There is no uniformity as a re- 
sult of industry-wide bargaining. As a 
matter of fact, there is much more uni- 
formity artificially imposed as a result of 
individual bargaining. I know of many 
industries where a rigid procrustean bar- 
gaining mechanism is employed. In those 
instances the initial bargain is struck with 
one plant—a master plant. The same coat 
of armor is then fitted to the others. 


A legal ban on industry-wide bargaining 
would reintroduce chaos in highly competi- 
tive industries where employers rely on 
the union to act as a stabilizing influence.” 

Having eliminated industry-wide bargain- 
ing, do you then minimize emergency dis- 
putes? All emergency disputes are not 
industry-wide. As we have already pointed 
out, a local gas or power strike might 
create an emergency even though it were 
confined to a small community. All na- 
tional strikes are not emergency strikes. 
The glass-bottle industry bargains on a 
national scale in many instances. Nobody 
would urge that the elimination of industry- 
wide bargaining in that industry would 
diminish the number of emergency strikes. 

David A. McCabe, of Princeton University, 
in discussing union policies as to the area 
of collective bargaining states: 

“Union pressure for industry-wide bar- 
gaining appears not very insistent in the ab- 
sence of the necessity of repelling employer 
charges that employers in other localities 
are receiving lower terms that enable them 
to take away the business. A 

“Thus, there is no one area of bargaining 
that is a matter of union principle. The 
area of bargaining is but an instrument for 
the attainment of the particular objectives 
of the particular union. That area is likely 
to be accepted as a matter of union policy 
that promises the best results, given the 
position of the employers and, perhaps, the 
policy of the government.” * 

The lawyer and the courtroom practi- 
tioner see the injunction as the immediate 
remedy. What is the injunction to achieve? 
It is true that it may defer the day of the 
strike, but it also tends to minimize the 
desire to get together. 

In a talk before the Association of Amer- 
ican Law Schools, Benjamin Segal, a labor 

22Commons, History of Labour in the United 
States (1940). 

* Interpreting the Labor Movement, Industrial 
Relations Research Association (1952), p. 128 
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lawyer, pointed out some of the defects 
of the injunction: 

“If the parties know that the calling 
of a strike or lockout irrevocably throws 
down the challenge of battle, they will 
weigh the alternatives with all the wisdom 
they have before taking the final gamble. 
On the other hand, if they believe that they 
can be bailed out by an injunction for a 
period of eighty days or any other period, 
they will be more likely to take the risk 
of a stoppage and will be more intractable 
in the bargaining process. The result is that 
settlements are delayed, the strikes generally 
occur anyhow, and they probably last as 
long as they would have had there been 
no injunction.” 

The injunction is 
a cooling-off period. Experience has dem- 
onstrated that in most instances it is 
merely a heating-up period. The status quo 
is maintained. Soth parties, instead of 
seeking a solution, seek advantages and 
ways and means of combating one another. 
Employee morale is undermined. The status 
quo a desideratum in labor relations. 


intended to provide 


is not 

Fact-finding may prove to be a successful 
technique in conjunction with other methods 
and other It must not be the 
only technique and must not be readily 
available. 


processes, 


The Atomic Energy Commission has used 
fact-finding successfully.” It is interesting 
to note that, explaining the procedure, the 
commission states: 

“It is a basic purpose of the proposed 
plan that resort to the panel is not to be 
thought of as a customary or easily avail- 
able part of management-labor relationships. 
The creative possibilities of responsible 
collective bargaining should 
jealously preserved. The parties should not 
be encouraged or allowed to evade their 
own primary responsibilities to meet their 
own problems and to settle them by mutual 
agreement.” ! 


always be 


Possible Solutions 


It is simple enough to impose caveats. 
To dismiss processes that have been em- 
braced is not to point directions that 
should be followed. What should be done 
affirmatively? The peril that besets us at 
present is that Congress may decide to 
take immediate and impulsive action. 


* Straus, The Development of a Policy for 
Industrial Peace in Atomic Energy, National 
Planning Association Pamphlet No. 71. 
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It seems to me that the President ought 
to be urged immediately to convoke a 
labor-management conference. This con- 
already long overdue. As a 
result of this conference some recommenda- 
tions might emerge. They might include 
a tripartite board or authority set up per- 
manently as an independent agency. It 
might be constituted in the nature of a 
continuing labor-management conference. 


ference is 


The agency should first determine whether 
an emergency is actually-threatened. This 
could be done on its own initiative (if so, 
the body would have to keep track of 
potential danger spots), or at the request 
government body—federal, state or 
local. This agency should not be empow- 
ered to act at the request of the parties. 
The agency’s actions should be kept as 
much out of the calculations of the parties 
As long as the negotiations 
are showing satisfactory progress, the agency 
should, of course, stay out. 


of a 


as is possible. 


Once it is determined that a stoppage will 
create a public hazard, the following steps 
might be taken: 

(1) Study the merits of the dispute. Hold 
hearings, etc., and act as a fact-finding board. 

(2) Terms of settlement could be recom- 
This should be confined to situa- 
tions where acceptance is assured beforehand. 
Where one party accepts such recommendations 
and one rejects them, the recommendations 
become the basis for bargaining. In steel, 
the Wage Stabilization Board decision be- 
came a new issue to fight over. 


mended. 


(3) The area of disagreement could be 
defined and returned to the parties for fur- 
ther bargaining. This could take the form 
of a detailed statement of the 
dispute and a complete 
that would 
position were sustained. 
mendations could be widely publicized or 
kept confidential, whichever looks like the 
most likely way tb bring the parties together. 


issues in 
analysis of the 
follow if each 
These recorn- 


consequences 


(4) If the agency sees fit, it might simply 
act as a mediator. 

(5) The agency might recommend volun 
arbitration. While there has been a 
general agreement on voluntary 
tion with respect to grievance procedure 
(this is the President’s 
Labor-Management Conference of 1946), 
its use on contract terms has not been so 
widespread. As we have already indicated, 
however, it has been employed in transit, 
newspaper publishing, and electric light 
and power. There is no reason why a 
public agency constituted on a tripartite 


tary 
arbitra- 


essence of the 
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Three broad stages of development, 
corresponding to the economic evolu- 
tion of the United States, have 
marked the growth of labor unions. 
The first, covering most of the coun- 
try's history, was an era of pre- 
dominately small-scale farming and 
manufacturing when there was a 
comparatively slight differentiation 
between labor and capital. . . . Dur- 
ing the second stage, labor was 
progressively differentiated as a dis- 
tinct group. The third stage, 
extending to the .present, has been 
a period of intensive and increas- 
ingly successful organization of work- 
ers. Wage earners have joined 
unions not so much from ‘“‘class con- 
sciousness”’ (in the Marxian sense) as 
from acceptance of the basic Ameri- 
can principles and customs of free 
association and collective self-help. 
—Labor Department Bulletin 1145 





basis could not publicly announce in a dis- 
pute that voluntary arbitration of contract 
terms has used in 
and no compelling 

why it should not be 
particular dispute 
as in any other 
might use, it should not be 
without some acquiescence from the parties. 
If they decline to accept a procedure, it 
just makes matters worse to compel them 
They 


fact-finder and fight him instead of negotiating 


been other industries, 


reason is observed 
resorted to in the 
this, 
such a body 
employed 


before them. In 
procedure 


to do so will turn on the mediator or 


(6) Another technique the body might 
use is publicity: public statements to the 
effect that the endangering 
the public safety by agree 
marshalling public opinion against both. 
This might be unpleasant, but so is a strike. 


parties are 
failing to 


(7) The could binding de- 
cisions on procedure rather than substance. 
They could set up and schedule negotiation 
meetings—“You meet hours 
a day, seven days a week, until you settle 


body issue 


will sixteen 


and no breaking off.” 


Basic Principles 
While 


study and thought concerning the problem 


there is great need for further 
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of public emergency disputes, a few basic 
principles are already evident: 


(1) It is essential to differentiate public 
inconvenience strikes from public emer- 
gency strikes. The importance of this dis- 
tinction lies in the fact that strikes should 
be permitted to perform their collective bar- 
gaining function to the fullest possible extent 
despite the resulting public inconvenience. 


(2) A workable solution to the problem 
must be steeped in voluntarism, Compul- 
sion and imposition are at best’ ineffectual 
attacks on symptoms that result from lack 
of understanding and collective bargaining 
Voluntarism is implicit in the 
For a proposal 


immaturity. 
collective bargaining process. 
to be workable, it must lie within the col- 
or be an ad- 


lective bargaining framework 


junct thereof. 


(3) The role of the government should be 
such as to encourage the parties to develop 
mature collective bargaining relationships. 


Contract terms should never be imposed 
by government decree. 

There will be those who will argue with 
these suggestions. They will say that they 
are too indefinite. To these | 
Democracy is vague and civilization amor- 
phous. There are basic challenges facing 
mankind today. It is both unwise and diff- 
cult to oversimplify. Dramatic in its starkness 
is the issue whether the regimented and 
the totalitarian man or his free and un- 
trammeled counterpart will hold 
Will man in our time have his life dictated 
ior him by some ex cathedra authority or 
will he be allowed to choose alternatives 
to search and to hope; to seek and to 
blunder? If we are really proponents of 
the democratic way of life, then the way 
to industrial peace—whether it be in the 
emergency or nonemergency dispute—lies 
through voluntarism; voluntarism as devel- 
oped by the parties rather than through 
compulsion as imposed by the state. 


[The End] 


answer: 


sway. 


COMPROMISE 


“A master of craft, Mr. Justice 
Holmes, with 
problems in law ‘what ultimately is to be 
between 


our 
has explained that most 
worked out is a point or line 
conflicting claims, each of which has 
meritorious grounds and would be ex- 
tended further were it not for the other. 

The two [desired objectives] can- 
not both be had to their full extent, and 
we have to fix the boundaries as best 
we can.” (American Waltham Watch Com- 
pany v. U. S. Watch Company, 173 Mass. 
85, 86 (1899).) Labor law in general, 
the Taft-Hartley Act in particular, is no 
exception. On the contrary, the statute 
which the National Labor Relations 
Board administers is as pointed a present 
day demonstration of this process as any 
The employee, the em 
plover, the labor organization and the 


that now exists. 
individual cit'zen—the consumer or house 
wife, tor 
directly 

groups—each has genuine interests, the 


example—who may not be 


associated with any of these 


demands of none can be accommodated 
to the full, and the adjustment of their 
competing claims in the public interest is 
the never-ending job of the legislator, the 
and the judge 

“The basic adjustment is made by 
Congress. The political forum is the 
place that the hard and fundamental fight 
is waged by each side for the ground 


administrator 
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rules that best suit their needs and wants 
The statute which neces 
sarily, and must be 


emerges 1S 
frankly recognized 
where no single 


to be, a compromise 


interest has wholly won and no single 
Please do not 


this compromise of in 


interest has wholly lost. 
misunderstand: 
terests does not mean the sacrifice of 
interests; it means rather, their fair 
correlation to one another For, when 
the legislative works well the 
statutory which it 
that which best fits the public interest 
and the times. The statement of policy 
which introduces the Taft-Hartley Act 
best expresses the thought I am trying 


pre cess 


solution specifies is 


to convey: 

“ ‘Industrial strife which interferes with 
the normal flow of commerce and with 
the full, production of articles and com- 
modities for commerce, can be avoided 
or substantially minimized if employers, 
employees and labor organizations each 
recognize under law one another’s legiti 
mate rights in their relations with each 
other, and above all recognize under law 
that any 
relations with any other to engage in acts 


neither party has right in its 
or practices which jeopardize the public 
health, interest.’’’ — NLRB 
General Counsel Sott, in an 
address before the Arkansas Bar As- 
sociation, May 13, 1954 


safety, or 
George J. 


August, 1954 @ Labor Law Journal 





Labor Relations 





Decisions of Courts and 
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LTHOUGH courts are 

their jurisdiction and grudgingly re- 
linguish any part of it only when forced by 
a senior court or by statute to do so, the 
quasi-judicial National Labor Relations 
Board has announced that it has voluntarily 
lopped off control of the labor relations 
problems of thousands of firms and their 
employees. The jurisdictional contraction 
will present and NLRB case 
15 per cent, according to one 


most jealous of 


reduce future 
handling by 
estimate. State agencies may inherit much 
of the surrendered authority. 

rhe Board, in revealing the new juris 
dictional yardsticks, partly on June 30 
and partly on July 15, indicated that “thes« 
will substantially complete the 
The so-called “new” 


changes 


revision.” soard ma- 
jority, composed of Chairman Farmer and 
Members Rodgers and 


by President 


Jeeson, appointed 
had indicated 
for some time that it believed the agency's 
jurisdiction slimming. The 
action, therefore, was expected. In 
future 
Board 
adhere to the former 
dictional policy, adopted in 1950, will give 
their 


Eisenhower, 
needed recent 
specific 
contro 


pending as well as 


versies are affected), the 


cases 
Ine mibe rs 
continuing to juris- 


reasons in dissenting 


Under the standards, the 
news release of July 15 said, jurisdiction 
will be 


opinions. 
new Board 
asserted over the following types 
of companies: 

and channels of 
interstate or 


“1. Instrumentalities 
commerce, 
that 


foreign, except 

“Jurisdiction will be exercised over intra 
state trucking companies and similar firms 
which are links in interstate commerce 
only if they do at least $100,000 [formerly 
no dollar criterion] worth of business an- 
categories 


nualiy for other concerns in 


numbered 1, 2, or 4. 
“Jurisdiction will be asserted over radio 
and television stations only if their gross 


Labor Relations 


at least $200,000 
only if their 
at least $500,000 


annual revenue amounts to 
and 
annual income 
[ New. ] 

‘2. Public 
{The Board 
of railroads and airlines. ] 

“(a) 
and 


over newspapers RTrOSS 


amounts to 
systems 


utility and 


does not 


transit 


have jurisdiction 


Local power, gas, and water util 


ities local or intra-state public transit 
systems only if the company does a gross 
annual $3,000,000 oF 
[New.] 

“(b) Public 


interstate 


business of more 


transit systems engaged in 


commerce if the gross annual 


revenue from interstate 
to at $100,000. 
"a a 
integral 
other 
if one of the 


operations amounts 
[New.] 


establishment 


least 
operating as an 


multi-state 
establishment, 


part of a 
than a retail or 


enterprise, 
service 
following tests is met 

“(a) The plant involved has 
flow of into interstate commerce 
amounting to $50,000 [formerly $25,000] a 
year (thus meeting the standard of category 
4) or furnishes value ofl 
$100,000 [formerly $50,000] a year to inter 


within 


a direct out 


goods 


goods to the 


State concerns coming categories | 
2, or 4 of this list, o1 
“(b) 


the separate plant tests listed in (a) above, 


If the plant involved does not meet 


jurisdiction will be asserted if the multi 


which the plant is a 
outflow of $250,000 a 


| New. ] 


“Jurisdiction will not be exercised over an 


State enterprise, of 
total 


interstate 


part, has a 


year into commerce, 


establishment solely because it is operating 
under a franchise from a national enterprise 

Iran 
Satisty 


| New. ] 


stores, 


exercise d 
only if 


will be 
establishments 


over 
they 
some other standard in this plan 


Jur isdiction 
hise¢ d 


“4. Enterprises other than retail 


producing or handling goeds destined for 


out-oi-state shipment or performing serv 


which the firm 1s 
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ices outside the state in 





located, where such goods or services are 
valued at $50,000 a year. 


“ 


5. Enterprises furnishing goods or serv- 

that become part of the stream of 
commerce amounting to $100,000 a year or 
more to concerns in categories 1, 2, or 4, 
except that: 


ices 


“Jurisdiction will not be exercised 
enterprises supplying materials to other 
firms which do interstate business unless 
the materials themselves ultimately go out- 


side the state. 


over 


“6. Enterprises furnishing services, other 
than those in category 5, amounting to 
$200,000 [formerly $50,000] a year or more 
to concerns in categories 1, 2, 4, or if 
the establishment involved is part of a 
multi-state chain, jurisdiction will be exer 
cised if the chain furnishes services amounting 
to $1,000,000 or more per year to concerns 
in categories 1, 2, or 4, except: that: 

“Jurisdiction will not be exercised 

general or public office buildings merely 
because such buildings have tenants over which 
the Board takes jurisdiction. [New.] 
7. Enterprises other than retail 
lishments which have a direct inflow of 
goods or materials from out of state valued 
at $500,000 a year or more. 


over 


“ 


estab- 


“8. Enterprises, other than retail estab- 
lishments, with an indirect inflow of goods 
or materials valued at $1,000,000 a year or 
more. 

“9. Retail stores: 

“(a) Independent retail stores, whether a 
single store or part of a chain operating en- 
tirely within a state, only if 

“(1) the store involved in the 
annual purchases amounting to at 
$1,000,000 [formerly $500,000] coming to 
it directly from outside the state, or 


case has 
least 


“(2) the store involved has annyal pur- 
chases of $2,000,000 [formerly $1,000,000] 
coming to it indirectly from autside the 
state, or : 

(3) if the store ships $100,000 [formerly 
$25,000] worth of merchandise into an- 
other state or states. 

“(b) Chains of retail stores, with stores 
in more than one state, only if 

“(1) the individual store involved meets 
either of the tests for intra-state stores, or 

“(2) the chain has gross annual 
totalling $10,000,000 or more. [New.] 

“Jurisdiction will not be exercised over 
public restaurants regardless of source and 
volume of materials and regardless of 


572 


sales 


whether the restaurant is part of a multi- 
state chain. [New.] 

“10. Establishments affecting the national 
defense, where the goods or services fur- 
nished are directly related to national 
defense, and amount to at least $100,000 
annually, and are furnished pursuant to a 
government contract. [Formerly the Board 
took jurisdiction of any company doing 
any work “affecting” national defense.]”’ 

The 


“combination category” 


decided to abolish the 
under which juris- 
diction was taken over a concern by adding 
together percentages in various dollar-vol- 


3oard also 


ume categories 


Quick action.—It did not take long for 
the new jurisdictional standards to start 
reducing the load of Board cases. On July 
8, NLRB General Counsel George J. Bott 
announced dismissal of two which 
would have been heard by the Board 
under the old yardsticks. Both involved 
companies with a relatively small dollar 
volume of business which operated under 
franchises to make or sell a product of an 
interstate company. One was an automobile 
agency; the other manufactured syn- 
Both operated solely 
within their home states. 

The 


director 


cases 


sales 
thetic fireplace logs 
following telegram to the regional 
involved explained the 
of the log company case: 


dismissal 


“ 


You are directed to withdraw complaint 
and charge promptly. 
instruction to assert jurisdiction 
complaint 
arrangement between company and licensor. 
This basis for assertion of jurisdiction now 
eliminated in Board’s recently revised stand- 
The company’s 
state purchases, and sales which are wholly 
otherwise meet 
requirements.” 

The case involved the Pres-to Dis- 
tributors of California, Inc,, Albany, Cali- 
fornia, which had been charged in a formal 
complaint with refusal to bargain, and the 
discharge of five employees 
union activity. Since no formal complaint 
of violations had been issued against the 
automobile sales company, the General 
Counsel followed the usual practice of re- 
fusing to reveal its name. He did, however, 
issue the following statement 
reasons for dismissal: 


dismiss Original! 
and to 
based on franchise 


issue was 


ards. operations, out of 


state do not 
jurisdictional 


within the 
minimum 


red 
Log 


because of 


giving his 


“Without considering the merits, it was 
concluded that the Board’s recently an- 
nounced standards for determining juris- 
diction precluded further proceedings in 
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the instant Jurisdiction was origi- 
nally asserted over this Company’s opera- 
tions on the franchise theory. In accordance 
with the Board’s recently announced policy 
that this factor may no ionger be 
sidered in determining jurisdiction in and 


case 


con- 


of itself, it became necessary to determine 
whether jurisdiction would be asserted un- 
der any other category. The only applicable 
category was direct inflow. Inasmuch as 
the Company’s out-of-state purchases 
amounted to approximately $400,000, the 
Company meet the minimum 
standards set by the Board.” 


does not 


interested in pending -NLRB 
cases would do well to heed the following 
advice in an editorial comment at 5 CCH 
LABor LAW Reports (4th Ed.) § 50,018 


Persons 


“Employers and unions with cases pend- 
ing before the Board can take a tip from 
the General Counsel’s action. If a study 
of pending in which they may be 
parties shows that the businesses involved 
do not come within the new jurisdictional 
standards, application to Board officials 
may result in dismissal of the proceedings.” 


cases 


Of course, every interested in 
labor law in the capacity of employer, em- 


ployee, union or counsel should study the 


person 


new NLRB jurisdictional standards care- 
fully. Thousands of businesses may shift 
from federal to state control. State courts 
and labor agencies will have to study the 
new yardsticks to determine the extent 
to which their jurisdiction has been broadened. 

It is 
riding 
jurisdiction: 


important to remember 
consideration concerning 
The Board 
decline jurisdiction whenever it 
The rules are guides only; they 
relaxed or changed as the Board sees fit 


one over- 
NLRB 
has discretion to 


( hooses 


can be 


NLRB Limits One-Year 
Certification Rule 


When a group of employees chooses a 
collective bargaining representative in a 
valid, conclusive election and the victor 
union is certified by the National Labor 
Relations Board, it would that the 
cornerstone for a long period of industrial 
stability in the enterprise had been firmly 
cemented into place. One of the reasons this 
is not so is that employees are often fickle 


in their allegiance to the union they voted for 


seem 


An example of this fickleness occurred 
in NLRB v. Brooks, 23 Lapor Cases { 67,608, 
204 F. (2d) 899 (CA-9, 1953). Fifteen em- 
ployees of a California automobile dealer 
voted eight to seven in a Board-conducted 


Labor Relations 


election in favor of a union. One week 
after the election and the day before the 
certification was issued, nine of the workers 
signed a statement repudiating the union 
The employer tried to take advantage of the 
defection by refusing to bargain with the 
union. soth the NLRB and the United 
States Court of Appeals for the Ninth 
Circuit ordered the employer to bargain, 
but the case is not vet settled, It 
is on the United States Court’s 
docket as No. 21 and will presumably be 
acted upon early in the October, 1954 term. 
The April 12, 1951, 
and it from that 
date when the rest. In 
the meantime, the 15 involved 
their mind 


finally 
Supreme 


election was held on 
will be at least 34% years 
laid to 


employees 


issu¢ 1S 


changed collective 


representation 


have 
union 


may 


about many times 


chaos in 
something has 
The Board 
unusual 


Such a situation makes for 


laber relations. Of course, 
since been done about it 
that, 


certification 


long 


decided long ago absent 
would be 
During 


period the chosen union 


circumstances, a 
permitted to stand for 
that 
Was 


one ycar, 
“honeymoon” 
represent 


given an opportunity to 


the workers without having to combat 


decertification or representa- 
by rival That 
upheld by the courts. In 
NLRB, & LApBor 
702 (1944), the 


requests tor 
tion petitions 
was repeatedly 
Franks Brothers Company v 
Cases 951,177, 321 U. S 
United Court said that a 
bargaining rightfully 
established, must be permitted to exist and 
that 


succeed 


unions rule 


States Supreme 
relationship, once 


iunction for a reasonable period so 


it can be given a fair chance to 


After such a reasonable period, the Board 
could 


situations 


take steps in recognition of! changed 


which might make appropriate 


changed bargaining relationships 


The 
fine for 
the Board only 
If the majority of voting workers 

Board honored peti 
other 


rule worked 


applied by 


certincation 
But 
when a 


one-year 
unions. it was 
union won an 
election 


chose “no union,” the 


tions by the same or unions and con 
ducted other 
had not elapsed. 
took a dim 
tended the 
union” election results, by including Section 
9(c)(3) in the Taft-Hartley Act. The Sen 
ate Committee report explains the move as 
“This 


from 


elections even though a year 
The Ejightieth 
this practice 


rule to 


Congress 
view of! and ex 


one-year cover “no 


follows: amendment 


Board 


prevents the 


holding elections more often 
than once a year in any given bargaining 
unit first 


are inconclusive by reason of none of the 
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competing unions having received a ma- 
jority. At present, if the union loses, it 
may on presentation of additional member- 
ship cards secure another election within 
a short time, but if it wins its majority 
cannot be challenged for a year.” 

The pertinent part of Section 9(c)(3) 
provides: “No election shall be directed 
in any bargaining unit or any subdivision 
within which, in the preceding twelve-month 
period, a valid election shall have been held.” 


The contract-bar situation——Mere cer- 
tification of a union does nothing for the 
employees. A collective bargaining agree- 
ment must be put into effect before the 
policy of the Labor Management Rela- 
tions Act has been furthered. New certifi- 
cations often involve green employers and 
unions who know little of collective bar- 
gaining and must trial and 
error toward a mutually advantageous un- 
derstanding. The one-year rule gives the 
parties 12 months to negotiate an agree- 
ment without interference from a_ rival 
union. Any contract they make, under 
Board rules, gives them further protection, 
that is, the contract, for its duration up to 
two years, “bars” rival union representation 
petitions, 


pre ceed by 


Suppose, however, that more than one 
contract is involved. Immature bargainers 
may wish to conclude a short-term agree- 
ment for, say, six months with a view to 
entering into a longer one when they see 
how their bargain works out. Would the 
second contract, assuming it were concluded 
within the “honeymoon” year, also bar a 
rival claim for representation? The NLRB 
answered this question in the affirmative 
in the Quaker Maid Company case (71 NLRB 


915) in 1946. 

Ordinarily, the contract-bar rule 
not apply when contracts are prematurely 
extended. For example, if a contract is 
due to expire on December 31 but the 
December 1 to extend it 


does 


parties agree on 
for an additional year, a rival union's peti- 
tion will be entertained any time after 
December 31—the date of expiration of 
the original contract. But suppose the 
certification year is involved. 
the following situation: A union is certi- 
fied on January 1, 1950. On July 1, 1950, 
it enters into a one-year contract. On 
December 30, 1950, the parties tear up the 
old agreement and adopt a new one for 
two years. Under the premature extension 
doctrine, a rival union petition would be 
valid any time after July 1, 1951, when the 
first contract was due to expire. In Swift 
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Consider 


& Company, 66 NLRB 845 (1946), however, 
the Board held that, because such a second 
contract had been entered into during the 
year, the premature extension 
apply, and the contract 


certification 
doctrine did not 
was a bar. Conceivably, therefore, the one- 
year certification rule could enable a union 
to fend off rivals for a total of three years. 
And this is so despite the fact that the 
3oard has another rule providing that no 
contract shall operate as a bar to a petition 
for representation by a rival union for 
more than two years. 


The Ludlow case.—In a decision released 
July 4, the NLRB changed its mind about 
this one-year certification rule. In Ludlow 
Typograph Company, 5 CCH Laspor Law 
Revorts (4th Ed.) § 52,054, 108 NLRB, No. 
209, it ruled that the representative status 
of a certified union may be challenged by 
a rival union within a year after the certifi- 
cation if the certified union’s contract ex- 
pires or is subject to renewal within that 
year. The Quaker Maid doctrine was ex- 
pressly repudiated. The Board also partly 
overturned the Centr-O-Cast & Engineering 
Company case (100 NLRB 1507 (1952)) in 
which it had held that virtually all 
representation petitions filed during the 
would be dismissed as 


been 


certification 
untimely. 


yeal 


The incumbent union in the Ludlow case 
was certified by the Board on October 9, 
1952. A one-year contract was put into 
effect on November 1, 1952. On September 
16, 1953, the parties executed a new con- 
tract (effective retroactively from August 
17, 1953) to run until August 17, 1955. On 
August 11, 1953, a rival union filed a repre- 
sentation petition, Both the employer and 
the incumbent union pleaded the 
contract as a bar to the requested election 
and asked that the rival union’s petition 
be dismissed. Under Quaker Maid and 
Centr-O-Cast they sound ground. 
The contract had executed 
during the certification year. 


second 


were on 


second been 


The Board changed its policy and ordered 
within 30 days. There was no 


with Section 9(c)(3), 
was well 


an election 
question of conflict 
scheduled 


because the election 


over a year after the certification 


In explaining the new policy, the Board 


said: 

“The has reexamined the Ouaker 
Maid rule and now believes that it should 
no longer be followed. It must never be 
forgotten that the Act is designed primarily 
to protect the right of employees to self- 
and that the refusal to 


Board 


organization con- 
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duct an election when a substantial number 
of employees have indicated a desire to 
change bargaining representatives is a 
restraint on that right. Such a restraint 
for a reasonable period of time, as after 
a certification, may be necessary to achieve 
a measure of stability in labor relations, 
but it should not extend beyond what is 
absolutely essential for the establishment 
of sound labor relations. The original 
reason for the one-year certification rule 
to afford time to the certified union 
and the employer for negotiating a 
lective bargaining agreement free of inter- 
ference by rival claims of representation. 
The rule itself was a 
the Board and is nowhere required by the 
Act. 
is an adequate time for the certified union 
and the employer to reach agreement on 
terms and conditions of employment if they 
Sut, if the parties are 
able to agree on a collective bargaining 
contract in than the year allotted, 
there is no sound reason for saying that 
they shall have the remainder of the year 
to make a second or third contract free of 


was 
col- 
pronouncement of 


In the Board’s experience, one year 


are ever to do so. 


less 


interference by rival claims of representation 

“The Quaker Maid rule thus unduly pro- 
longs the protection afforded an employer 
and an incumbent union by the certificate, 


with consequent damage to the employees’ 
sy pérmitting the mak- 


freedom of choice. 
ing of two contracts within a certification 
year which are election, the 
Quaker Maid rule permits the employer and 
union in effect to circum- 
3oard rule against contracts 


bars to ain 


the incumbent 
vent another 
of more than two years serving as a bar. 
For all the foregoing believe 
that a sounder rule and one more in keep- 
of the Act is to 
the filing of 


reasons, we 


ing with the purposes 
allow the contract to control 
a new petition.” 

Chairman Farmer and Members Rodgers 
and Beeson constituted the majority which 
put the Ludlow doctrine into effect. Mem- 
bers Murdock and Peterson dissented: “... 
under the rule established by the majority 
in this certified majority 
status may be challenged upon the expira- 
tion of the term of its initial contract with 
the employer. Newly certified unions will 
no longer be willing to settle for short 
On the other hand, as the 


’ 
case a union s 


term contracts 
employer’s absolute duty to bargain with a 
newly certified union will henceforth be 
measured by the contract term rather than 
by the one-year rule, will oft 
course prefer short term contracts. Thus, 
the term of the initial contract between 


employers 


Labor Relations 


an employer and a certified union will be 
one of the hotly issues at the 
bargaining table think 
it reasonable to infer that fewer contracts 
during the certification 
unrest will 


contested 


Consequently, we 


executed 
industrial 


will be 


year and increase.’ 


The practical aspects.—On its face, the 
Ludlow decision appears to strengthen the em- 
It shortens the potential 
In many 

will be 


ployer's position 
reign of a newly certified union 
the employer 
Indeed, the decision 
employer involved in 


instances, however, 
disadvantaged by it 
was adverse to the 
the case. 
Negotiation of a collective bargaining 
agreement is an arduous task, for employer 
and union alike In 
the complex terms have been put in balance 
party prefers the 
Few employers 
position of the 
the possibility 
and nego 
union 


most instances, once 


and agreed upon, each 
agreement to run its course, 
care to be in the 
Ludlow 


two-year contract 
with a 


would 
company in facing 
of junking a 


tiating a new one strange 


It is certainly true that Ludlow 
the freedom of choice of bargaining repre 
It may 
freedom 


enhances 


sentatives by individual employees 
be less certain that this widened 
of choice will be the boon it is meant to be 
It will certainly, as the dissenters pointed 
out, discourage newly certified unions from 
Where 


close 


agreeing to short-term contracts 
elections involving rival unions have 
results, it may the losers to 


step up ¢« fforts 


encourage 


to undermine the winners 


between 
bad 


and raiding 
believed to be 
over-all 
encour 


Jurisdictional strife 
unions are generally 
bargaining in the 
picture. The Ludlow decision may 
age these evils. If bargaining 
is the desirable thing the federal labor law 
Ludlow decision 


for collective 
collective 


may be a 
attempt to 


says it is, the 
backward step in the 
carry out labor 
Time will tell. 


Board's 


national relations policy 


The new rule.—How do an employer and 
a newly certified union stand under the 
Ludlow doctrine? 
bar rule 
solutely 


The one-year election 
intact The statute ab 
forbids the holding of a 
within a The contract-bar 
rule still applies to the first contract (up 
to two years) made during the certification 
year—that is, no union petition will 
be honored until the 


remains 
scce ynd 


election year 


rival 
expiration date of the 
unusual circumstances 


contract, absent 


Trial-and-error contracting is out, so far 
union petition 
certified on 


as protection from a rival 


is concerned. If a union is 
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January 1, and a contract is made effective 
on February 1 for six months, then the 
Board will entertain a timely rival petition for 
soon as the certification year 
has expired. No contract entered into sub 
sequently by the parties, whether or not 
executed within the certification year, will 
act as a bar to the rival petition. 

One situation could arise which might 
cause the Board to narrow further the 
“honeymoon” period of a newly certified 
union. Suppose a union is certified on 
January 1, 1954. No contract is agreed 
upon until December 30, 1954, when a two- 
year agreement is put into effect. Would 
the contract act as a bar to a rival union’s 
petition until it expired on December 30, 
1956? If so, it would protect the union’s 
certification for three years. In the Ludlow 
case, the Board cited as one of its reasons 
for overturning the Quaker Maid rule that 
it “permits the employer and the incumbent 
union in effect to circumvent another Board 
rule against contracts of more than two 
years serving as a bar.” 


an election as 


The Ludlow rule has been applied in two 
Board administrative decisions made public 
July 23: Lone Star Cement Corporation, 
16-RC-1435, and Public Service Electric & 
Gas Company, 2-RC-6807. 


One-Man Group 


A rare procedural issue was involved in 


a recent arbitration case which resulted in 
the determination that one man can be 
“a group.” A laid-off worker in an Okla- 
homa aircraft plant filed a grievance based 
on a malfunctioning of the recall process. 
The company declined to submit the claim 
to grievance procedure because it was filed 
too late according to the contract. The 
union, thereupon, filed a grievance against 
the company’s failure to process the in- 
dividual grievance. 

The company resisted the second griev- 
ance on the ground that it was improperly 
filed by the union since the contract limited 
union grievances to those affecting em- 
ployees “as a group.” There was clearly 
only one employee involved. 

An arbitrator to whom the adjective issue 
was put, agreed with the union. In one 
sense, he found, the question did affect the 
employees as a group: 

“Tlfe situation is one which may 
to any employee. If the Company’s posi- 
tion is.not effectively challenged, the same 
position no doubt will be taken as against 
grievances by other men in like circum- 
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occur 


stance. Jo have the question settled by 
authoritative interpretation is therefore of 
interest to the group. If challenged, the 
practice tends to be confirmed. A failure to 
challenge it may be cited later as an in- 
stance of acquiescence in the Company’s 
interpretation. ; 

“On the whole, I am of the opinion that 
entitled to maintain this 


effect on group 


the Union is 
grievance because of its 
interests, and I so rule.” 

Apparently no individual grievance, unde 
the theory of the decision, would be out- 
side the “group” category in the contract 


After-Dinner Speech 
Upsets Election Result 


On the eve of a representation 
at a plant in Texas, the employer threw a 
dinner party for his employees and their 
families. Attendance at the dinner was 
voluntary, and it was not held on company 


premises. 


election 


At the affair, a talk was made by an officer 
of the company who said, in effect, that the 
employees would have nothing to gain by 
The speech contained no 
benefit 


joining a union. 
threats of reprisal or promises of 

Under the above facts, the speech was 
privileged and did not furnish grounds for 
setting aside the resuit of the election, which 
the union lost, even though it was delivered 
within 24 hours of the balloting. 

An additional factor was how- 
ever, which brought the situation within the 
proscription of the 24-hour rule in Peerless 
Plywood Company, 2 CCH Lasor Law 
Reports (4th Ed.) § 13,030, 107 NLRB, No. 
106 (1953). 
mally worked on the employer’s 3 P. M 
to 11 P. M. shift were excused from work 
to give them an opportunity to attend the 
dinner, but they were paid as though they 
had worked. 

When the union protested the election 
resalt, the Acting Regional Director of the 
NLRB recommended that the election be 
set aside ii the Board found as a fact that 
the 14 employees heard the 
company time.” 

The Board found, in Texas City Chemicals, 
Inc., 5 CCH Laspor Law Reports (4th Ed.) 
7 52,089, 109 NLRB, No. 13 (1954), that 
the speech was made on company time with- 
in the meaning of the Peerless Plywood pro- 
hibition, As there was no question that 
there had been an electioneering speech, the 
Joard set aside the election and directed 
that a new one be held. 
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Fourteen employees who nor 


address “on 





Wages... Hours 











Holiday Pay Mathematics 


Nearly all collective bargaining 
ments provide for one or more holidays on 
which employees get paid although they do 
not work. Most employers have always 
shut down production on some holidays, 
but, in years past, they did not ordinarily 
pay for this or any other time not worked. 

Several knotty 
lems have arisen out of the new practice. 
One such difficulty arises when a holiday 
falls on a Saturday. (See the discussion of 
this problem at pages 641 and 642 of the 
September, 1953 Lapor LAw JourRNAL.) 
Another difference of opinion can occur 
when an employee works on such a holiday. 
The general practice today is to pay double 
time for such holiday work. 


agree- 


wage-computation prob 


Payment of double time would appear to 
be a simple solution. But is it? In the days 
when unworked holidays were not paid for, 
it was the usual practice to pay double time 
to a man who was required to work. The 
extra day’s pay was true “premium” pay. 
When, later, the men who did not work re 
ceived pay anyway, the employee who sur- 
rendered his holiday to work and received 
double time actually getting only 
straight-time pay for his efforts. 

The AFL Research Report delved 


this issue recently and drew the following 


was 
into 


conclusion: 

“The old clause for double-time pay for 
holiday work may still be labeled as pro 
viding ‘premium pay’, but now actually 
means only straight-time pay. This is be 
cause the two days’ pay it provides must be 


measured against the day’s pay received if 


there is no work. 

“To restore genuine premium 
work on holidays, the contract must now 
provide specifically for double time tm addi- 


Wages ... Hours 


pay for 


tion to the pay for an unworked holiday, 


or a total payment of triple time 
The 
unreasonable as it may 
Adherence to the 
inequities 


Unhappy New Year. triple-time 
demand is not as 
appear at first 
double-time standard can 
A recent arbitration case provides a 
illustration. 

New 1954 fell on 
The collective bargaining 
Wisconsin lumber dealer provided that it 
paid 
ployee would receive eight hours’ pay 


glance 
Cause 
good 
Friday 


Year’s Day in 


agreement otf a 


each em 
Any 
employee who worked more than 32 hours 
(four eight-hour 
was entitled to time and 
Double time was to be 
work performed on all holidays 


was a holiday for which 


holiday week 
half for the 


paid 1o1 


days) in a 
one 


excess, 


Three employees were needed on the job 
New Day. They double 
time. They did not work the following day, 
a Saturday. Their pay for the 
the equivalent of five straight-time days 
took the 


work on 


Year's received 


week was 


Certain other employees who 
holiday off were permitted to 
Saturday. Under the received 
time and one half for that day’s work, Thei: 
pay for the week, therefore, was the equivalent 


of five and one half straight-time days 


contract, they 


The union protested that such a result had 
not been contemplated by thie parties at the 
time the contract was made 


made for an 


A demand was 
day’s pay for the three 
men who had New Year’s Day 
The company and the grievance 
was submitted to arbitration 


extra 
worked 


refused, 


The three-man arbitration board split two 
to one in ruling in favor of the company 
The opinion said: 

“The Board of Arbitration, in determining 
the issue herein, 
terms of the 


cannot go beyond the 


collective bargaining agree 
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ment, and it must confine itself to its pro- 
visions. Therefore, an examination of the 
pertinent contract provisions must be made 
in order to resolve this issue. Such provi- 
sions indicate that, if no work is performed 
on a holiday, the employe receives ‘eight 
(8) hours pay at his regular straight time’. 
For work performed on a holiday, the em- 
ploye is to be paid ‘double time’. ‘Time’ 
means the employe’s hourly rate. ... For 
work performed on a holiday, the employe 
is to receive twice or double his hourly rate 
applicable to work performed on regular 
work days. There is nothing in the agree- 
ment which can raise any inference that the 
time worked on a holiday should be pyra- 
mided with the pay received for not work- 
ing. On the contrary, the provision limits 
the pay for work performed on a holiday 
to ‘double time’, 

“It has been pointed out by the Union 
that unless the employes who work on a 
holiday receive more than double time then 
the employes who do not work on a holiday 
but worked the following Saturday and 
working the same number of hours as the 
employes who work on the holiday would 
receive a greater amount of wages. This 
may be true. Nevertheless, the function of 
the Board of Arbitration is not to adjust 
inequities existing under a present agree- 
ment. If the Union feels that an inequity 
exists, then such inequity should be resolved 
in collective bargaining.” 

Although the employer won his point in the 
case, he may expect to hear more of the matter 
the next time the parties gather around the 
bargaining table to negotiate a contract. 


Lucky Latecomer 


At a Texas zinc processing company, the 
furnaces are cleaned and charged for each 
day’s operation unusually early, beginning 
at 3:30 A. M., because the work & too hot 
to do after sunrise. One employee found it 
difficult to get tc work on time at such an 
hour. During all of 1953 and the early part 
of 1954, he was repeatedly tardy. When no 
replacement for him was at hand, the work 
of a six-man team was held up. When an 
extra man was at hand, the latecomer was 
permitted to do other work when it was 
available. If there was no other work, he 
was sent home and accounted for as an 
“excused” absentee. 

This lenient policy had one catch to it. 
It operated only if the latecomer arrived 
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at work before 6 A. M. One who showed 
up after that hour was sent home as an 
“unexcused” absentee and was in the same 
category as one who did not arrive at all. 
The collective bargaining agreement pro- 
vided that for the first unexcused absence in 
any calendar year, an employee received a 
warning; a second resulted in a written 
notice and warning; a third subjected him to a 
one-week layoff; a fourth to two weeks layoff ; 
and the fifth made him liable to discharge. 


The habitual latecomer mentioned above ar- 
rived late on February 13, 1954, and was told 
by his foreman that his next tardiness would 
result in discharge. Ten days later the man 
was late again and was fired. 

The union filed a grievance which was sub 
mitted to arbitration. The company found it- 
self trapped by its own leniency. Under the 
contract, the arbitrator held, the worker had 
to be reinstated. 

The reasoning employed in reaching this 
decision is revealed in the following extract 
from the decision: 

“Under [company practice] ... the absence 
due to being sent home for arriving too late 
was treated as an excused absence. The em- 
ployee for whom work could be found, of 
course, was not absent at all. This practice, 
it seems to me, is the equivalent of the making 
of a rule . by the Company to the effect 
that such tardiness will not be counted at all, 
if the latecomer can be put to work, and, 
otherwise, that it will be treated as an excused 
absence, with no adverse result to the em 
ployee other than that he does not draw down 
his wage that day. Despite some attempt 
by Company witnesses so to describe it. . 
obviously this cannot be treated as a dis- 
ciplinary measure when its administration de- 
pends solely upon the fortuity of there being 
no work available that the man can do. The 
difference between the excused absence result- 
ing from reporting for work before 6:00 a. m 
and the unexcused absence resulting from re- 
pccting at a later hour is graphically illustrated 
by the grievant’s arrival on January 28, 1954, 
about 8:00 a. m. for which he received an 
unexcused absence 


“Under these circumstances, I cannot get 
away from the logic of the remark . . . that, 
had the grievant just not reported at all 
on February 23, all he would have incurred 
would have been his second unexcused absence 
for the year, which would not have subjected 
him to discharge. I cannot see how he can 
be put at a more serious disadvantage be- 
cause he reported late. As I see it, the Com- 
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the effect of 
effect 
absence, 


pany has made its rule as to 
tardiness prior to 6:00 a. m., to the 
that it will amount to an excused 
at most. If it wished to treat the grievant's 
tardiness as giving rise to unexcused abseaces, 
because of his especially flagrant record, it 
should have done so, proceeding according to 
the unexcused absence provision of the con- 
tract. To treat the grievant’s case specially, 
on the basis of a single warning with an 
automatic discharge for the next lapse, is to 
operate by fiat, not by rule 
it with the terms of the contract 


I cannot reconcile 

The chronic latecomer was out of work for 
several months until the controversy was 
settled. Because he was not without fault in 
the matter, the arbitrator ruled that he was 
not entitled to pay from the date of his dis 
charge until June 1. From that date on, how- 
ever—the case was decided June 10—he was 
entitled to full pay. 


Amend FLSA White-Collar Rules 


New rules regarding deductions from sal- 
aries of executive, administrative and pro 
fessional employees exempted from provisions 
of the Fair Labor Standards Act were 
adopted by the Wage and Hour Division 
of the Department of Labor on July 17, 
Administrator William R. McComb has 
announced. The rules modified interpre 
tations previously in effect concerning the 
phrase “on a salary basis” in the Adminis- 
trator’s regulations. They are substantial, 
the same as announced on March 9, 1954 
by the Administrator. 

Executive, administrative and professional 
employees are not subject to the FLSA’s 
minimum wage and overtime requirements 
if they are paid “on a salary basis,” accord 
ing to the regulations. Previously, it was 
difficult for employers to make deductions 
from the earnings of 
workers for any reason without jeopardizing 
their exempt status. The new rules modify 
this strict interpretation. 


these white-collar 


Deductions may now be made without 
loss of the exemption when an employee 
takes off one or more days for personal 
other than sickness or 
Deductions may also be made for absences 
of more than a day because of sickness or 
disability, if the deduction is made in a 
cordance with a bona fide plan, practice o1 
policy of providing compensation for 
of salary occasioned by both sickness and 
disability. 


reasons accident 


loss 


Administrator McComb has set Septem- 
ber 1 as the deadline for compliance with 
the changed regulations. Employers who 


Wages ... Hours 


correct unauthorized pay practices by that 
date and reimburse employees for any im- 
proper made in the two 
years will not be subject to prosecution. 


deductions past 


Ice Show 


A severe ice storm hit parts of Wisconsin 
last January, causing a trucking company 
to suspend operations during part of the 


final week of the month. Many drivers 
lost time on the icy days but by Saturday, 
January 30, conditions were such that every 
one was able to work. 

The collective bargaining agreement in 
volved provided that the men were guaran 
teed 48 hours pay each week whether they 
worked or not. The workweek was fixed 
to begin at 12:01 A. M. Monday. The 
contract also provided: 

“Time and one-half shall be paid for all 
time spent on the 
worked. This provision shall not apply in 
the event a driver must take a day off o1 
work a short day during the 
to comply with Interstate Commerce Com 
mission safety regulations governing hours 
worked.” 


sixth consecutive day 


week in ordet 


ICC regulations forbade operation of the 
vehicles when ice or other hazardous road 
conditions made driving unsaf« 

The employer paid the men for 48 hours 
during the week in question A dispute 
arose when the union demanded 
pay for Saturday. ‘The 
was that the contract provided on its face 
for time and Saturday, 
irrespective of the number of hours worked 


overtime 
union contention 
one-half pay for 


on preceding days 

The dispute was submitted to arbitration 
The arbitrator agreed with the company, 
stating in his opinion that he was “satisfied 
from the terms of the agreement and the 
testimony of the parties that nothing in the 
collective bargaining 
that the 48 hours guaranteed by the agree 
ment shall be worked in five con 
secutive days. He is that 
there is nothing in the collective bargaining 
agreement which provides that Saturday as 
He concedes 


agreement requires 


also satisfied 


such shall be a premium day. 
that the parties have probably operated in 
the ooet . in such a manner that 
the 48 hours were in fact within 
five consecutive thus requiring that 
work on the sixth consecutive day or Satur 
day would be time and a half, but there is 
no provision in the 
agreement which requires pay for Saturday 
work at the half 
as such.” 


worked 
days, 


collective bargaining 


time of time and one 
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Labor Law in 


the Making 





and ENACTMENTS 








Louisiana Adopts 
Right-to-Work Law 


On July 2, Louisiana became the seven- 
teenth state to enact a right-to-work law, 
outlawing union security agreements. The 
statute will take effect 20 days after ad- 
journment of the 1954 regular 
the legislature. 


session of 


Conforming to the pattern for such laws 
set in a number of other states, Louisiana 
made a declaration of public policy that 
“the right of a person or persons to work 
shall not be denied or abridged on account 
of membership or non-membership in any 
labor union or labor organization.” 


Any agreement made in violation of the 
law is declared to be “an illegal combina- 
tion or conspiracy and against public policy.” 


The law applies to all contracts entered 
into after its effective date. Existing con- 
tracts containing closed shop or union shop 
provisions may run their course but may not be 
renewed or extended beyond the effective date 


Besides Louisiana, the following states now 
have right-to-work laws: Alabama, Arizona, 
Arkansas, Florida, Georgia, Iowa, Mis- 
sissippi, Nebraska, Nevada, North Carolina, 
North Dakota, South Carolina, South Dakota, 
Tennessee, Texas and Virginia. 


Idaho next?—Some Idaho citizens have 
been attempting to get a right-to-work pro- 
posal on the ballot through initiative and 
referendum. Under the state constitution 
and statutes, a law may be submitted to the 
voters at a general election if asked for by a 
petition signed by not less than 10 per cent 
of the number of voters casting ballots for 
the office of governor in the most recent 
general election. Petitions circulated under 
this initiative procedure must bear a dis- 
tinctive short title designated by the At- 
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torney General. That title must accurately 
state the purpose of the proposed law so 
that the voters solicited for signatures can 
understand the measure. 

The title chosen by the Attorney General 
for a petition to outlaw union security 
agreements was “The Right to Work Initia 
tive Proposal.” AFL and CIO officials in 
Idaho attacked the legality of the petition 
on the ground that the content of the pro 
posal was not accurately made known to 
prospective signers by the short title chosen 
The Idaho Supreme Court agreed with the 
unions in In re Petition of Idaho State Fed 
eration of Labor, 26 Lapor CAses § 68,541, 
decided June 30. The court indicated that 
the measure should contain a more descrip- 
tive title, such as “the right to work regard- 
less of union membership or non-membership.” 


The Attorney General was ordered to pre 
pare a new title. 


Control of Welfare Funds 
Proposed in House Bill 


A bill introduced in the House on June 28 
by Representative Gwinn proposes to tighten 
the Taft-Hartley Act’s restrictions on em 
ployee welfare and pension funds. The bill, 
H. R. 9705, is in the form of a new Section 
302 for Taft-Hartley. 

Among other things, the proposed law 
would forbid any interested person to re- 
ceive “financial benefit, either directly or 
indirectly, in the form of commissions or 
otherwise, from the operations of the fund 
or because of the purchase of insurance by 
or on behalf of the fund.” It would also 
require the appointment of an impartial 
trustee, require an annual audit by a certi- 
fied public accountant and delegate authority 
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over such funds to the Secretary of Health, 
Education, and Welfare. 


Senate acts.—In the Senate, Resolution 
270 providing for “a full and complete 
study and investigation with respect to the 
establishment and operation of employee 
welfare and pensions plans and funds sub- 
ject to collective bargaining” was passed 
on July 17. As originally introduced in 
Resolution 225, the plan called for an ap- 
propriation of $95,000. This amount was 
later reduced to $75,000 and then increased 
to $201,100. The amount finally settled 
upon was $125,150. The investigation will 
be conducted by a subcommittee of the 
Committee on Labor and Public Welfare, 
under the chairmanship of Senator Ives 
of New York. 


Holiday State 


Louisiana has three nicknames the 
Pelican State, the Creole State and the 
Sugar State. A law state 
legislature on July 7 indicates that it might 
not be untoward to add another nickname— 
the Holiday State. The statute, Act No 
593, amends and re-enacts Section 55 of 
Title 1 of the Louisiana Revised Statutes 
of 1950. It provides, in part: 


passed by the 


“A The following shall be days of public 
rest and legal holidays and _ half-holidays. 
January 1, New Year’s 
Day; January 8, Battle of New Orleans; 
January 19, Robert E. Lee Day; February 
22, Washington’s Birthday; Good Friday; 
May 30, National Memorial Day; June 3, 
Confederate Memorial Day; July 4, Inde 
pendence Day; August 30, Huey P. Long 
Day; the first Monday in September, Labor 
Day; October 12, Christopher Coiumbus 
Day; November 1, All Saints’ Day; Novem- 
ber 11, Armistice Day; the fourth Thursday 
in November, Thanksgiving Day; December 
25, Christmas Day; Inauguration Day in 
the city of Baton Rouge. 


“(1) Sundays; 


“(2) In all parishes of the state the gov 
erning authorities thereof shall have the 
option to declare the whole of every Satur- 
day a holiday, and until the whole of 
Saturday is so declared a holiday in my 
parish, Saturday from 12 o’clock noon until 
12 o’clock mid-night shall be a half-holiday; 
provided that in the city of Baton Rouge 
and in the parish of Orleans the whole of 
every Saturday is a holiday; provided fur- 
ther, that the governing authority of the 
parish of Washington may declare the whole 
of Wednesday or the whole of Saturday a 
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Both employers and employees are 
coming to a greater realization that 
sound industrial training will produce 
not only a worker skilled in his trade, 
but also a worker more capable of 
taking on the new ideas and exer- 
cising the judgment required of the 
modern industrial worker. 

—Bureau of Apprenticeship 





holiday, and if the parish of Washington 
declares the whole of Wednesday a holiday, 
no part of Saturday shall be a holiday in 
that parish. In no parish shall the 
of Wednesday be a holiday when the im 
mediately preceding day is a holiday 


whole 


“(3) In the Orleans, St. 
Bernard, Jefferson, Plaquemines, St. Charles, 
St. John the Baptist, and East Baton Rouge, 
and in ali municipalities, Mardi Gras shall 
be a holiday when the governing authorities 
so declare by ordinance. 

“(4) Whenever December 25, January 1, 
or July 4 falls on a Sunday, the next day is 
a holiday. 


parishes of 


“B. Legai holidays shall be observed by 


the departments of the state as follows 


“(1) In so far as mav be 
the administration of 


practicable in 
the government, no 
New Year’s Day, 
Independence Day, Labor 
Day, Day, 
Inauguration once in 


employee shall work on 
Good Friday, 
Day, Armistice 
Christmas 


Thanksgiving 
Day 
every four years in the city of Baton Rouge 
or General Election Day 

“(2) Robert E. Lee 
Birthday, Confederate Memorial Day and 
Huey P Day shall be observed only 
in such manner as the Governor may proclaim, 


Day, 


every two years 


Day, Washineton’s 
Long 


considering the pressure of the state’s business 


“(3) The Governor, by executive procla 
mation, may authorize the observance of 
such other holidays and half-holidays as he may 
deem in keeping with efficient administration.” 


rhe citizens of Louisiana are apparently 


very fond of holidays. It will be 
ing to note whether the governor takes 
advantage of the authority granted him in 
the preceding paragraph to add to the al 
ready formidable list of play days. If 
Louisiana banks close on holidays as readily 
as they do in some other states, the good 
people of that state may eventually have to 
watch the calendar rather carefully to trans 
act financial business 


interest 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





The Pension Idea 


Industrial Pensions. 
The Brookings Institution, 
Place, N. W., Washington 6, D. C. 
310 pages. $3.75. 


The decision of the Supreme Court in 
the Inland Steel case, holding that pensions 
are a bargainable issue, provided the im- 
petus for this study by the Institute. The 
study thoroughly explores the development 
of the pension idea and the structure and 
operation of plans, looking into the social 
as well as the economic aspects of pensions. 


Charles L. Dearing. 
722 Jackson 
1954. 


A widely held view is that as long as we 
have high corporate income tax rates a 
portion of the cost of pensions is borne by 
the federal government. This is true, 
admits the study, for the short run. But in 
the long run the cost of the pension plan 
will have a tendency to become imbedded 
in the cost-price structure: “It must not be 
forgotten that it is the economy as a whole, 
including employees in the governmental 
sector which finances the service of the 
governmert.” 

By 1960 about 
be partic'pating one way or another in in- 
dustrial plans. This is estimated to be 
about 30 per cent of the total working 
force of that period. It will require an 
investment of about $6 billion annually to 
support these pensions. 


22 million workers will 


So pensions are here to stay. Society 
has imposed upon government a responsi- 
bility for care of the aged and retired 
worker. Society is also imposing a social 
responsibility on the employer for the em- 
ployee at least to supplement the social 
security program. To implement that ob- 
ject this study was made, and it contains 
much valuable textual and statistical data 
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of value to anyone who must concern him- 
self with the pension idea. 


Pensions Are Fashionable 


Scientific Employee Renefit Planning. Howe 
P. Cochran. Little, Brown and Company, 
34 Beacon Street, Boston, Massachusetts. 
1954. 354 pages. $10. 


Mr. Cochran has the knack of explaining 
the complicated legal formulas for pensions, 
profit-sharing and bonus employee benefits 
in everyday understandable language. Some- 
times he gives the impression of treating 
the matter a bit facetiously or impatiently; 
that is, he seems impatient with those who 
cannot see the advantage to them and to 
their firms of the pension and profit-sharing 
idea. He displays impatience with the at- 
torneys who have let the insurance sales- 
men, the bankers and the so-called pension 
salesmen walk off with the cream of the busi- 
ness. He chides the attorneys for their 
reticence in handling these problems by 
recalling their attitude toward the income 
tax, when they let the accountants take a 
good share of the income tax business. 


The book is written for the layman who 
wants to know enough about pensions to 
decide their worth to his own firm and to 
the subject intelligently with an 
advisor, and for the attorney who is letting 
others take a good piece of business that, by 
virtue of his profession and the legal nature 
of the employee benefit plans, should be his. 


discuss 


The essence of this book can be summed 
up in this way: The social security system 
of the federal government, as good as it 
is, in a few years is not going to be good 
enough or sufficient enough to pay subsistence 
to all the eligible pensioners. Realizing this 
weakness, the federal government has offered 
and is offering certain inducements through 
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income tax deduction to the corporation to 
establish a private system that will augment 
the government’s social security in the years 
to come. Businessmen should be farsighted 
enough to see this and a good many of 
them are. Businessmen should be farsighted 
enough to see that greater benefits can 
accrue to the stockholder-worker than to 
the ordinary working stiff. It is a popular 
misconception that this latter group is the 
only heir of a vote-conscious political system. 

Everything fashionable has its bargain- 
basement duplicates. So it is with employee 
benefits. The author tells the reader how to 
judge value in plans, how to set them up, 
how to administer them and how to get the 
most out of what the government has to 
offer. Mr. Cochran is experienced as an 
author, as an attorney and as a pension 
planner, and there is good sense in his theory 


University Publications 


Motion and Time Study. Institute of Labor 
and Industrial Relations, University of Illinois, 
Urbana, Illinois. 1954. 48 pages. 25¢. 

This bulletin is written to explain meth- 
ods used in motion and time study, to 
suggest an approach to its many problems 
and to assist in developing a working pro- 
gram in the field. 

Labor-Management Relations in the Illinois 
State Service. Institute of Labor and In- 
dustrial Relations, University of Illinois, 
Urbana, Illinois. 1954. 58 pages. $1. 


This report is the analysis of labor- 
management relations in the administrative 
agencies of the Illinois state government as 
of 1952. Since three agencies—the Depart- 
ments of Public Welfare, Public Works 
and Buildings, and Public Safety—contain 
the bulk of the organized workers, partic- 
ular attention is paid to these departments 
University of Mis- 


Taft-Hartley Forum. 
1954. 115 


sissippi, University, Mississippi. 
pages. $2. 

The Taft-Hartley Forum was held at 
the university March 5-6, 1954. It is be- 
lieved to be the first forum held under the 
joint sponsorship of two major manage- 
ment groups and two major labor organiza- 
tions. This publication contains papers 
discussing the rights and restrictions of the 
law on both management and labor 


Labor-Management Relations in the Pa 
ducah Area of Western Kentucky. Bureau 
of Business Research, University of Ken- 
tucky, Lexington, Kentucky. 1954. 103 pages 


Books .. . Articles 





We don't believe that there will be 
any further decline in factory em- 
ployment. We believe it has leveled 
off. —James P. Mitchell 





This study is concerned with the problem 
of industrial strife in the Paducah area 
during a period of growth and boom—‘“143 
Strikes in 26 Months.” The study 
sents a sincere endeavor to penetrate be 
neath the surface and 
the basic elements involved in the strife in 
the area of an Atomic Energy 
project. 


repre- 


to consider some of 


Commission 





ARTICLES 





Are Employers Illegally Gagged? 

The First Amendment and a specific section 
of the Taft-Hartley Act (8(c)) assure em- 
ployers the right to make noncoercive antiunion 
speeches to their workers in campaigns pre 

There is, 
however, a difference of opinion on the issue 
of what, when and where an employer can 
speak against collective bargaining without 
running the risk of (1) committing an unfai: 
labor practice or (2) having the election, if 
it goes against the union, set aside by thx 
National Labor Relations Board. This 
article develops the idea that the NLRB 
has “demonstrated a continuing opposition 
to and fear of freedom of speech, redolent of 
the totalitarian milieu, rather than that of the 
free society, which welcomes freedom of 
speech as the expositor of truth, the persuader 
to convince dissenters, and guardian of liberty 
and arch foe of the dictator.”—Roee, “Is the 
NLRB Tampering with Freedom of Speech?” 
University of Pittsburgh Law Review, Spring, 
1954. 


ceding representation elections. 


Multiemployer Bargaining .. . The argu 
ments for and against employers banding 
together for bargaining purposes are out 
lined in this paper. 


The author concludes 
that National Labor Relations Board rul 
ings and interpretations in this area will 
“ultimately reflect a logical recognition of 
the current equities inherent in the equalized 
economic power status of the parties to col 
lective bargaining.” He that the 
“equities today clearly call for treatment of 
the collective action of multiemployers similar 
to that afforded the collective action of repre 
sentatives of labor.”—Rains, “Legal Aspects 
and Problems of Multiemployer Bargaining,” 
3oston University Law Review, April, 1954 


Says 
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Rank and File 





News of Work 
and Working People 





Meetings of Labor Men 


CIO Conventions.—August 2-6: Ameri- 
can Newspaper Guild, Statler Hotel, Los 
Angeles, California. August 14-15: Mon- 
tana State IUC, Helena, Montana. August 
28-29: Kansas State IUC, Baker Hotel, 
Hutchinson, Kansas. 


AFL Conventions.—August 2: Massachu- 
setts State Federation of Labor, Worcester, 
Massachusetts. August 9: International Al 
liance of Theatrical Stage Employees, Cin- 
cinnati, Ohio; Ohio State Federation of 
Labor, Cleveland, Ohio; International Asso- 
ciation of Fire Fighters, Miami, Florida; 
Chemical Workers International Union, 
Chicago, Illinois. August 10: Women’s In- 
ternational Union Label League, Bradford, 
Pennsylvania, August 14: International 
Typographical Union, St. Paul, Minnesota. 
August 15: International Association of 
Sheet Metal Workers, Montreal, Canada. 
August 16: International Photo Engravers 
Union of* North America, Massa- 
chusetts; Brotherhood of Railroad Signal- 
men of America, Chicago, Illinois; American 
Federation of Teachers, Chicago, Illinois; 
Utah State Federation of Labor, Ogden, 
Utah; Wisconsin State Federation of Labor, 
Eau Claire, Wisconsine August 17: Mon- 
tana State Federation of Labor, Billings, 
Montana. August 19: Railway Patrolmen’s 
International Union, St. Louis, Missouri. 
August 23: National Federation of Post 
Office Clerks, Cincinnati, Ohio; National 
Association of Postal Supervisors, Miami 
Beach, Florida; Trades & Labor Congress 
of Canada, Regina, Saskatchewan; Califer- 
nia State Federation of Labor, Santa Bar- 
bara, California. August 27: Vermont’ State 
Federation of Labor, Barre, Vermont. Aug- 
ust 30: International Brotherhood of Elec- 
trical Workers, Chicago, Illinois; American 
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Joston, 


Federation of Government Employees, Chi- 
cago, Illinois; National Association of Let- 
ter Carriers, Cleveland, Ohio; United Textile 
Workers of America, Atlantic City, New 
Jersey; Brotherhood of Railroad Trainmen, 
Miami Beach, Florida; Indiana State Fed- 
eration of Labor, Indianapolis, Indiana. 
Twenty-fourth Annual Rutgers Labor 
Institute.—New Jersey Federation of Labor 
and the Institute of Management and 
Labor Relations, Rutgers University, New 
Brunswick, New Jersey, will cooperate in 
presenting the institute this year on August 


2-4. 


Midwest States Conference of Machinists. 
—This conference at the University of Wis- 
consin, Madison, Wisconsin, will be held 
August 8-14. The International Association 
of Machinists joins with the university's 
School for Workers in presenting it. 


Labor Education Institute, West Virginia. 
—This institute will be held by the College 
of Commerce and the Extension Division of 
West Virginia University at Morgantown, 
West Virginia, August 16-20. The West 
Virginia State Federation of Labor will 
participate 

Summer Labor Institute, Minnesota.— 
The Center for Continuation Study, Uni- 
versity of Minnesota, will conduct the 
institute August 16-21 at Lake Minetonka. 


Third Southern AFL Labor School.—The 
federations of labor of 14 southern 
combine to present this school August 29- 
September 3 at the University of Virginia, 
Charlottesville, Virginia. 

West Virginia AFL Labor School.—The 
West Virginia State Federation of Labor 
and Marshall College at Huntington, West 
Virginia will conduct this school August 
30-September 4. 
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Hobart Resigns 


Assistant Secretary of Labor returns to 
high office with Brotherhood of Loco- 
motive Engineers. 


Harrison C. Hobart, Assistant Secretary 
of Labor since August, 1953, has resigned 
He will return to his former position as 
assistant grand chief of the Brotherhood of 
Locomotive Engineers. 


In his letter of resignation to President 
Eisenhower, Mr. Hobart praised the Depart 
ment of Labor. The President accepted the 
resignation, effective July 15, 
reluctance.” 


“with great 


Mine Safety Campaign Starts 


Labor Department campaigns against 
unsafe conditions in coal mines. 

The United States Department of Labor 
begun a “full-scale campaign” against 
hazardous conditions in coal doing 
with the federal government 


has 


mines 
business 


Secretary of Labor James P. Mitchell an- 
that Labor Solicitor Stuart Roth- 
man has already brought charges against 


nounced 


eight coal mines in Tennessee for violating 
the safety and health 
Walsh-Healey Act and is considering action 
against 90 more, Under the Walsh-Healey 
Act, the Secretary of Labor has power to 
bar firms doing business with the govern- 
ment from all further federal contracts for 
three years if they fail to correct unsafe 


provisions of the 


working conditions. 


Mines employing fewer than 15 workers 
are not under the jurisdiction of the Fed- 
eral Bureau of Mines, the Secretary said, 
and the Walsh-Healey Act is the only pro- 
tection for workers in such mines. 

The eight mines already charged supply 
coal to the Tennessee Valley Authority. 


Farmer Pleads for Fairness 
in Handling Labor Relations 


NLRB chairman cites Board record as 

proof of impartiality. 

Chairman Guy Farmer of the National 
Labor Relations Board defined the ideal 
middle-of-the-road attitude toward labor 
relations as well as the position of the fed- 
eral government in the field in a recent ad- 
dress. His remarks, under the title “The 
NLRB and Labor Relations,” were delivered 


Rank and File 


Conference on Human 
Estes Park, Colo 


Significant excerpts from 


Park 


Industry at 


at the Estes 
Relations in 
rado, on July 16 


the speech follow: 


“The reasons for the failure of Christian 
concepts to 
should the 


ment 


influence as much as they 


between manage 


} 


relationship 


and labor are somewhat obscure 
Certainly there is nothing which so deeply 
affects the welfare and happiness of millions 
We have, I think unfortun 
become accustomed to thinking of a 
labor dispute in its 


quarrel between 


of Americans 
ately 
narrow aspect as a 
an employer and a 
This is because they are the formal parties, 
and it that are heard and 
their decisions which dictate the develop 
ment of the dispute and control its ultimate 
outcome All 
the fact that the wisdom of these decisions 
to the 
working men and women on whose behalf 


union 


is their voices 


too frequently forgotten is 


is a matter of even greater concern 
they are made. The employees are the real 
victims of failure and the true beneficiaries 
relations 


of success in labor-management 


“T do not mean to suggest that employers 
and unions are callous towards the interests 
of employees, either individually or as a 
group. There are few employers today who 
are insensitive to the welfare of 
indifferent to their 
Unions, of course, exist as the 


their em 
attitudes 
instrument 
of group employee action, and must there 
fore maintain a dynamic program for pro- 
moting the interests of their membership 
But with all their real concern for employes 
welfare, the ironical truth is that employers 


ployees or 


and unions sometimes have so complete a 
misconception of the nature of their rights 
and obligations that they engage in activities 
conduct which jeopardize basic 


and em- 


ployee rights. There are employers who 
view labor as a commodity to be bought 
and sold as cold-bloodedly as a horse or 
a bale of Lay, but this breed is fast disap- 
There 
are others, however, who secretly or openly 
This 
employer may have a genuine interest in 
and their but he 
demands in return a degree of loyalty which, 


like the doting father, brooks of no rival 


pearing from the American scene. 
espouse the practice of paternalism 


his employees welfare, 


and is incompatible with democratic con- 
cepts of freedom. This employer says, in 
effect, to his employees—Place your fate 
in my hands, trust me, shun unions, and 
I will see through. This 
often well meaning, but it was doomed to 
failure from the beginning for the simple 
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reason that it contains within its philosophy 
a deep affront to the dignity of man. It was 
this paternalistic philosophy that spawned 
company-dominated unions, caused employers 
to resist the growth of unions, and in the 
end brought about the enactment of the 
Wagner Act. This Act, after all, did only 
oue thing. It gave legal sanction to the 
right of employees to join labor unions and 
use their collective strength to improve 
their lot. It also outlawed the paternalistic 
employer’s favorite stepchild—the company- 
cominated union. I would like to say that 
the paternal employer has almost become 
well-nigh extinct, but candor forbids. The 
roots of this philosophy, and its by-product, 
resentment against unions, run deep in the 
psyche of some employers, and only time 
and deepening understanding will eradicate 
its influence. I wish that I could now say 
that the National Labor Relations Act could be 
repealed after these 19 years of administration, 
but the hundreds of cases coming before the 
NLRB involving employers who have vio- 
lated the fundamental rights of employees 
in one way or another remind me that the 
millenium has not yet arrived 


“It would be unfair to blame al] our 
failures in labor-management relations on 
employers. Sometimes unions are also re- 
They stewardship toward 
employees with it perhaps 
even higher responsibilities than those of 
the employer. Unions, after all, are as- 
sociations of employees, and they owe their 
legal status and many of their legal rights 
and privileges to the employees who have 
selected the union to them. In- 
deed, under our laws, unions not only have 
authority pertaining to their actual mem- 
bers, but whenever the majority of the 
employees in a particular plant or unit 
select a union, every employee in that plant 
or unit is by operation of law brought 
within the union’s orbit. Whether or not 
a member of the union, or even if opposed 
to the union, each individual employee finds 
that his wages, hours, and other conditions 
of employment are bargained for on his 
behalf by the majority union, and he must 
abide by the bargain made, Thus, it is that 
unions today have power and authority 
as employee representatives which are akin 
to the power and authority of public of- 
ficials and governmental] institutions. And 
this power and authority is recognized and 


have a 
which carries 


miss. 


represent 


implemented by Federal Law. 

“Power such as this demands responsi- 
bility, and a steadfast devotion to primary 
aims. But, unions sometimes forget their 
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stewardship. As unions grow in strength, 
there arises the danger that the ambitions 
of its leaders and the interests of the insti- 
tution in maintaining itself will become 
paramount and overshadow concern with 
the advancement of the rights and the wel- 
fare of its membership. Unions sometimes 
temptation to 


succumb to the resort to 


power tactics rather than persuasion to win 
employee support, or they enter into col- 
lusive arrangements with employers to by- 
pass the democratic procedures by which 
employees select a union to represent them. 
Some unions put pressure on an employer 
by secondary boycotts or strikes to compel 


him to give recognition to the union without 
regard to the true desires of his employees. 
In some important 
dustrial society, certain unions, aided and 
abetted by employers, maintain and enforce 
by unlawful unionism 
and closed shop practices. These and other 
union abuses are born of power and ar- 
rogance and thrive through employer venality 
and public indifference. They involve the 
use of techniques which are foreign to free 
chief characteristic is 
welfare of the 


segments of our in 


means compulsory 


institutions and their 
an utter disdain for the 
working man. 


“This abuse of power was the genesis of 
the Taft-Hartley Act. This Statute has 
called the ‘Slave Labor Act’, but it 
does not deserve the pseudonym. Its pur- 
enhance 
the freedom of the working The 
laft-Hartley Act retained all of the basic 
Wagener Act, but it en- 
grafted upon our labor laws another limb, 


been 


pose was not to enslave, but to 


man. 
features of the 


which has as its primary objective the pro- 
tection of employees, and employers, and 


the public from certain union practices 


which were regarded as anti- 


Unions— 


generally 
social in character and 
in my opinion, mistakenly—bitterly attacked 
measure, but I 
intended by its 


purpose. 
this law as an anti-union 
am certain it was not so 
principal author, the late Senator Taft, nor 
has it been anti-union in its enforcement 
and effect. 


sponsibilities to employees and their public 


Unions who recognize their re- 


obligations, as most of them do,-should not 
resent the Taft-Hartley Act any more than 
law-abiding citizens resent any law enacted 
to protect the law-abiding citizens against 
anti-social conduct. If I thought the Taft- 
Hartley Act was a union-busting Statute, 
or if it administered in that 
spirit, I would be among the first to advo- 
cate its repeal. 


were ever 
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“T surmise that it has already occurred 
to you to ask: If our national policy is 
to encourage free collective bargaining, why 
is it that we have a Federal law regulating 
labor relations? My answer is that we have 
a Federal law for the purpose of maintain- 
ing free institutions in labor-management 
relations, just as we have, for example, the 
Sherman Act, to insure freedom of com- 
petition among business enterprises. The 
NLRA is designed, and will be enforced by 
this Board, not to hinder or to stultify, but 
to safeguard and strengthen free collective 
bargaining. 

“This, I think, can be verified by a refer 
ence to the principal provisions of the Act. 


“1. The Act guarantees to employees the 
right to join or not to join labor unions, and 
it protects them in the exercise of this 
right against employers and unions. This 
is the heart of the Statute, and it is essential 
bargaining. As is true 
collective 


to free collective 
of any other relationship, the 
bargaining relationship, like marriage or a 
free unless it is 


partnership, cannot be 


freely entered into. 


“2. The Act prohibits company-dominated 
unions. 
to preserve free collective bargaining. By 
definition, if the employer establishes his 
own creature under the guise of a union to 
bargain with him, collective bargaining be- 
then 


Again, this provision is necessary 


comes a sham, for the employer is 
sitting on both sides of the bargaining table. 
An agreement made under such one-sided 
conditions is not likely to be any more 
binding than a man’s New 


likely to be 


realistic or 
Year’s resolutions—nor is it 
nearly so well meaning 

“3. The Act prohibits the discharge or 


other discrimination against an employee 


because he joins a union—or, indeed, because 
he refuses to join a union which his em- 
ployer may happen to favor. This provision 
is obviously necessary to the establishment 
of free collective bargaining. If a worker is 
not free to choose a union to represent him 
without running the risk of losing his job, 
there would be little substance in his right 
own collective 


to choose his bargaining 


agent 

“4. The Act prohibits the closed shop, 
and also prohibits compulsory union mem- 
bership under the union shop unless the 
union is the freely designated representa- 
the employees. I 
elaborate 


tive of a majority of 
think it 


on this provision. 
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unnecessary for me to 
It is wholly consistent 


with the basic scheme of the Act. Com 


pulsion and freedom have always been at war 


“5. The Act prohibits secondary 
and boycotts This 
essential purpose preventing a labor dispute 
from spreading beyond the immediate pro- 
tagonists so as to unduly injure the public 
example, 


strikes 
provision has as its 


and innocent third parties. For 
if a union has a dispute with Employer A, 
it is prohibited from placing a picket line 
around the plant of Employer B, who is not 
to the dispute, for the purpose of 
stop purchasing 


a party 
causing Employer B to 
goods from Employer A, This provision is 
with the 


It is basic 


fundamental 
to our con 
bargaining that a 
settled between the 


entirely consistent 
purpose of the Act 
of free collective 
labor dispute must be 
disputants. It offends our sense of fair play 


for one of the parties to seek to draw into 


cept 


the quarrel innocent persons who had no 


part in provoking it. If collective bargain 
ing is to remain free, the use of economi 


restricted to the confines of 


force must be 
the disputes, or else freedom becomes li 


cense, and the exercise of economic force 
by one of the parties becomes a menace to 


the treedom of others. 


“6. The Act provides machinery for hold 
ing employee elections. This includes (1) 
elections to select a union to represent the 
employees in collective bargaining, (2) elec 
tions to unseat a union previously desig 
nated to represent the employees, and (3) 
elections to deauthorize a union from main 
taining a compulsory membership agree 
ment. The first of these is by far the most 
important for it is this 
ballot election that stands as the foundation 
stone of collective bargaining. I have said 
that the collective 
bargaining 
speaks for the 
freely chosen representative of a majority 
of the 
cedure is the unassailable democratic mecha 


democratic secret 


American concept of 
that the 


employees 


union which 


shall be the 


requires 


employees, and the election pro 


nism for determining the true choice of 
the employees. 

“Tf I were told today that I had to choose 
one part of the Act to retain and that all 
other provisions would be repealed, I would 
cast my vote for the election procedures 
We Americans have come to believe that 
democracy is almost a synonym for the 
ballot box. Collective bargaining will retain 
a large measure of long as 
provision is made for determining the senti- 


fr eedom so 


ment of employees in free elections 
“There would be little profit, even if time 


permitted, in my attempting to discuss par 
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ticular decisions of the Board. I will men- 
tion only a few which may serve to illustrate 
the Board’s conception of some aspects 
of the collective bargaining process. These 
examples will also perhaps illuminate the 
requirement that the Board above all at- 
tempt to maintain objectivity and under- 
standing of the nature of the collective 
bargaining process. 


“In the Livingston Shirt case,"' the Board 
held, contrary to earlier decision, that an 
employer has the right to address his em 
ployees on his time and property concerning 
unionization so long as he does not threaten 
them or make promises of benefits in return 
for shunning the Union. Aside from the 
Constitutional guarantee of free speech, we 
think that it is basic to free collective bar- 
gaining that employees have an opportunity 
arguments 


and weigh facts and 


presented by the employer, without impos- 


to hear 


ing upon the employer restrictions which 
effectively shut off his point of view from 
employees. We rely upon the intelligence 
and good sense of employees to evaluate 
what they hear. On the other side of the 
coin, in the Monsanto Chemical case,"! we 
reaffirmed and strengthened an old principle 
that employers have no right to deny union 
access to their employees for organizational] 
purposes. In that case, we held that, where 
the Union had no other reasonable means 
of reaching employees, the employer could 
not bar the Union from coming into a park 
ing lot adjoining the plant to distribute 
literature and solicit employees 
we believe that the Act contemplates that 


Here again, 


free collective bargaining requires reason 
able opportunity for the employees to re- 
ceive facts and hear argument from unions 
as to the advantages of union organization. 
This is a necessary feature of the employees’ 
right their 
representative. 


freely to select bargaining 


“I have said that free collective bargain- 


ing must be conducted at arm’s length 


under conditions which approximate equality 
and in an atmosphere of fairness and co- 
operation. These conditions cannot be created 
if either party approaches the bargaining 
table under conditions or with reservations 
which make the actual bargaining a sham. 

12 CCH Labor Law Reports (4th Ed. 4 13,031, 
107 NLRB, No. 109 (1953). 

*2 CCH Labor Law Reports (4th Ed.) { 13,413, 
108 NLRB, No. 151 (1954). 

*5 CCH Labor Law Reports (4th Ed.) { 52,045, 
108 NLRB, No. 213 (1954). 

*2 CCH Labor Law Reports (4th Ed.) {§ 13,365, 
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108 NLRB, No. 109 (1954). 


; 


“In Bausch and Lomb," a local Union 
sought to enforce bargaining rights against 
an employer, although the Union was the 
owner of a competing business of the same 
kind in the same locality. The 
recently held that the Union 
business competitor was incompatible with 


Board has 


Status as a 


free collective bargaining and therefore that 
the Union had forfeited its right to rep- 
resent the employees. We felt that the 
danger was too immediate that the Union, 
under the guise of bargaining, was subject 
to too much temptation to pursue its busi- 
ness interests and aims. 


“In Personal Products,"' a 
engaged in negotiation with the employer, 


union while 
was at the same time’ engaging in organized 


refusal to work overtime, slowdowns, and 
unannounced walkouts and other harassing 
tactics for the purpose of putting pressure 
on the employer. The Board held that these 
harassing tactics coinciding with negotia- 
tions at the bargaining table 
a bad faith failure to accept the principle 


of genuine collective bargaining. 


demonstrated 


“On the employer side, in the Nettleton 
case,"! the employer made offers of wage 
increases and other benefits to employees at 
a time when bargaining conferences were 
scheduled with the Union. The Board held 
that this conduct by the employer was in 
dicative of a lack of good faith acceptance 
of collective bargaining. 

“In the recent Whitin Machine case," the 
refused to grant the union’s re 
data relating to em 


employer 
quest to supply wage 
ployees in the bargaining unit which the 
union wanted to use in the 
We held, 
the employer’s obligation required him to 
Again we were 


negotiations 
reaflirming prior decisions, that 
furnish the information 
convinced that collective bargaining is more 
likely to succeed in an open atmosphere of 
mutual confidence and respect. 


“These examples could be elaborated and 


these will pérhaps suffice 


does not 


multiplied, but 
The Board 


the bargaining table. 


desire to intrude at 
It is up to the parties 
to make their own agreements, and the sub 
stantive terms are none of our concern, so 
long as they do not infringe upon employee 
rights. Our only interest is to interpret 
and if need be enforce the basic rules of the 


®5 CCH Labor Law Reports (4th Ed.) { 52,070, 
108 NLRB, No. 236 (1954). 

*5 CCH Labor Law Reports (4th Ed.) { 52,053, 
108 NLRB, No. 223 (1954). 
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game. Our purpose is not to interfere with 
but to preserve and strengthen the practices 
and collective bargain- 
ing. Our responsibilities are grave and ou 


procedures of free 
task as quasi-judicial administrators is diffi 
cult in the extreme 


But, in the end, the failure 


of collective bargaining does not rest solely 


success or 


or even largely with the Board. The graver 
responsibility lies with the employers and 
unions who are the real. custodians of this 
American institution—collective 


truly fine 


bargaining. It need only have a fair chance, 


and it is certain to succeed 
“As I 


that the 
unions 


the start, it is 


individual representatives of both 


said at important 


and employers maintain, in their 
labor relations activities, those same quali 
that 


relations. 


ties of human understanding guide 


them in their home and _ social 


If collective bargaining be always viewed 
as but one of the many social fields in which 
betterment can be 
that 


resolved in 


our desires for human 


advanced, I am sure economic dis- 


putes will be more and more 


amicable settlements.’ 


Employment Picture Improves 
Report widespread employment gains 
in nonmanufacturing fields. 
Labor nation’s 
labor 


surpluses in some of the 


major market areas have been sub 


stantially reduced by widespread employ- 


ment gains in nonmanufacturing activities 

construction, trade and 
according to a July 22 report by the Bureau 
of the Labor De 


offset 


such as service, 
of Employment Security 
partment. These 
manufacturing employment losses in a num 


gains have largely 
ber of other areas, the bureau said 
\ June survey of 149 of the largest em 
ployment and production centers indicated 
the 
ployment 
out” of 


improvement in nonmanufacturing em- 
had brought 


the winter and early 


about a “flattening 
spring rise in 
only 


unemployment te a_ level 


shown by the 


general 
slightly 
previous survey two months earliet 


higher than was 


The minor increase in over-all unemploy 
530) was 


ment (see “Labor Force” at 


said to have been due in part to the entrance 


part 


of high school and college students into the 
labor market in search of first jobs 
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the administration strengthened the power 
f the “public members” and forced them 
to support a highly stabilization-minded 
The WSB, 
mously for the most part, was 
a different balance of power within its tri- 
partite bodies, and consequently evolved a 


operating autono- 
with 


program 
faced 


much different approach to wage stabiliza- 
tion. 


. 

Conseque ntly, one cannot accept the cor 
clusions of this study, or the optimistic tone 
final 
the choice and usage of wage 
and are ur 
dic tated by 
parties 


of its chapter. Problems concerning 


criteria have 


not been resolved resolvable 
Ultimately, the 


the relative bargaining power of the 


answers are 


each other 


[The End] 


vis-a-vis the government and 
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likewise, to prevent a Fascist or Communist 
or authoritarian state’s devouring of in- 
dustry, the capitalist and all entrepreneurs 
(farmers, professionals and others) must 
also keep labor alive. In other words, the 
political influences and power concepts can- 
not be kept separated from the economic 
(and vice versa), so that labor has a vital 
stake in this field. This does not mean that 
a labor party is a necessity in theory, for 
all that has been shown is that all interests 


Rank and File 


must be kept alive. How, and under what 
circumstances and by what methods, is a 
question of tactics, while only the grand 
And, i 
ventured, so long as labor is an indispensable 
force in American politics (as above dis 
closed), together with all others discussed, 
front against 


strategy is here discussed. may be 


there is necessarily a common 
all enemies of such a democratic coalition 


[The End] 
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Nash-Finch Company, 103 NLRB 1695 (1953), 
set aside on other grounds 25 LABor CASES 
{ 68,316 (CA-8, 1954). 

National Biscuit Company, 83 NLRB 79 
(1949). enf'd as mod. 19 Laspor Cases 
{ 66,062, 185 F. (2d) 123 (CA-3, 1950). 

National Die Casting Company: NLRB v., 
24 Lapor Cases 9 67,867, 207 F. (2d) 344 
(CA-7, 1953). 

National Electric Products Corporation, 80 
NLRB 995 (1948). 

New Britain Machine Company, 105 NLRB, 
No. 90 (1953), enf’d 25 Lapor Cases 
68,141, 210 F. (2d) 61 (CA-2, 1954). 

Newark Morning Ledger, 21 NLRB 988 
(1940), enf’d on rehearing 4 LAaBor Cases 
{ 60,440, 120 F. (2d) 262 (CCA-3, 1941), 
cert. den. 314 U. S. 693 (1941). 

North American Aviation, Inc., 44 NLRB 
604 (1942), enf. den. 7 Lapor Cases 
{ 61,656, 136 F. (2d) 898 (CCA-9, 1943). 

Paramount Pictures, 79 NLRB 657 (1948). 

Philadelphia Marine Trade Association v. In- 
ternational Longshoremen’s Association, 25 
Lapok Cases {68,437 (Philadelphia Ct. 
Com, PI., April 21, 1954). 

Philip Morris & Company, Ltd., 70 NLRB 
274 (1946). 

Rieke Metal Products Corporation, 40 NLRB 
867 (1942). 


J. Sullivan & 


Sands Manufacturing Company: NLRB v., 1 


Lapor Cases § 17,044, 306 U. S. 332 (1939). 
Scullin Steel Company, 65 NLRB 1294 (1946). 
Shell Oil Company, 93 NLRB 161 (1951). 
Standard Oil Company (Ohio), 92 NLRB 

227 (1950), remanded 21 Lapor Cases 

{ 67,000, 196 F. (2d) 892 (CA-6, 1952). 
Stibbs Transportation Lines, Inc., 98 NLRB 

422 (1952). 

Stockham Pipe Fittings Company, 84 NLRB 
629 (1949) 

Sons Manufacturing Corpora- 
tion, 102 NLRB 2 (1953). 

Sunset Minerals, Inc., 100 NLRB 1457 (1952), 
enf. den. 25 LasBor CAses § 68,222, 211 F 
(2d) 224 (CA-9, 1954). 

Textron Puerto Rico (Tricot Division), 107 
NLRB, No. 142 (1953). 

Tidewater Associated Oil Company, 85 NLRB 
1096 (1949). 

Times Publishing Company, 100 NLRB 638 
(1952). 

Timken Roller Bearing Company, 70 NLRB 
500 (1946), enf. den. 12 Lapor Cases 
{ 63,793, 161 F. (2d) 949 (CCA-6, 1947). 

Todd Shipyards, 98 NLRB 814 (1952). 

S. K. Wellman, 53 NLRB 214 (1943). 

Wagner Iron Works, 104 NLRB, No. 62 
(1953). 

Wertheimer Stores Corporation, 107 NLRB, 
No. 291 (1954). 
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Another union practice which must be 
discovered and considered is the extent to 
which the national union participates in the 
collective bargaining process. It makes a 
substantial difference in the labor-manage- 
ment relationship whether the national union 
plays a major or a minor role. Suffice it 
to note that the national union is much 
more likely to be concerned with the de- 
velopment of the union as an institution 
than is the local union, (In this connection, 
the union leaders should be concerned with 
a similar problem on the management side 
of the table. Whether the personnel func- 
tion rests with the home office or the local 
plant superintendent or is assigned to a 
staff or line officer can be vital to the 
relationship. ) Moreover, while manage- 
ment tends to think chiefly in terms of 


™ Work cited at footnote 13, p. 261 
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the company and its welfare, national un- 
ions are likely to be concerned with not 
only intra company but inter company and 
industry problems as well.” Relative to 
this practice, it should not be forgotten that 
unions—particularly at the national level— 
are part of a labor movement, with an 
ideolgy of its own, and a treasure house of 
traditions and methods which grew out of 
past struggles.” 

Ob- 


viously, it is not enough to understand the 


A caution should be sounded here. 


general objectives of workers, unions and 
company managements in the abstract. It 
also is necessary to understand the specific 
wants, policies and practices of each party 
involved in the particular relation in ques- 
tion. Management especially needs to ap- 
18 Report cited at footnote 12, p. 36. 
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preciate the political aspects of the particular 
union with which it is bargaining.” 

Up to this point, generalities have been 
dealt with in full measure. The reader 
might well ask whether there are any spe- 
cific procedures to follow in building sound 
industrial relations. No doubt each student 
of this problem would write his own rules 
and define his own terms. Perhaps it would 
not be inappropriate to mention briefly a 
few devices which should help in establish- 
ing maintaining and 
mutual confidence 


and understanding 


First, make communications a two-way 
street.” Employees, as all human beings, 
are suspicious and antagonistic toward poli- 
cies they do not understand. Management, 
therefore, must see to it that its employees 
are given the fullest information about the 
company, its and its problems. 
The reasons for company policies and work- 
ing rules must be explained. The mutual 
benefits to be gained from cooperative ef- 
forts should be sold.“ Many companies, of 


business 


course, have house organs which do a more 
or less effective job of telling management’s 
But 
panies seem to be uninterested in listening 


story to its employees. many com- 


for potential troubles. Gripes and griev- 
ances of all kinds should be heard fully and 
sympathetically. In laxities 
in supervision or other difficulties can be 
and corrected before the full- 


this manner, 
discovered 
blown labor dispute develops. 


Second, avoid haggling over principles.” 
Instead, stick to a discussion of specific 
problems and what to do about them. In 
this area, the “give and take” attitude will 
win consistently over the “take it or leave 
it” approach. It is surprising how often 


those who differ most widely on broad 


” Work cited at footnote 13, p. 266; report 
cited at footnote 1, pp. 75-76. 


*” Work cited at footnote 13, p. 213; Pigors, 
“Communications in Industry: A Cause of 
Conflict?"" 6 Industrial and Labor Rélations 
Review 497 (1953). 

21 Article cited at footnote 9, p. 173; work 
cited at footnote 13, p. 213: report cited at foot- 
note 12, pp. 21-23. 

22 Report cited at footnote 12, pp. 1921; work 
cited at footnote 13, p. 265; report cited at 
footnote 1, p. 13, summarizing causes of in- 
dustrial peace at Libbey-Owens-Ford Glass Com- 
pany. See also Ch. VI of the report cited at 
footnote 1, entitled ‘‘Procedures and Methods.”’ 

*s Mr. Heron, vice president, Crown-Zellerbach 
Company, in National Planning Association Case 
Study 1 (1948) p. 26, is reported to criticize 
adhering to principle in these words: 

‘‘We have used that phrase [‘that is a prin- 
ciple with us’] in our negotiations, but I sug- 
gest that it be eliminated from our vocabularies 
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principles can and do when con- 


fronted with specific issues.” 


agree 


Third, build programs in terms of the 
reaction of the opposite party to them 
Rules must not only be fair; they also must 
give evidence of to the workers. 
Widespread consultation and information 
sharing in day-to-day relations have proved 
particularly effective. An informal confer 
ence or telephone conversation with repre- 
tentatives of the “other side” before formally 
issuing new making demands 
will provide an opportunity to do some ad 
vance selling of the proposal and also leave 
the open for retreat, if it becomes 
necessary.“ In any event, the effect 
one’s words and acts upon the other parties 


lairness 


rules or 


door 
of 


to this relation should be considered care 
fully before acting or speaking. 

Fourth, train supervisors at all levels to 
be leaders, not This is of 
the areas where management generally is 
weakest. A survey of National Labor Re 
lations Board decisions would undoubtedly 
show that many, if not most, of the troubles 
employers have had with the labor rela- 
tions law have been due to over-zealous 
and untrained line and middle management 
Regardless of how enlightened 
the level 
of the 


policies 


‘“ ” 
bosses. one 


supervisors. 
personnel policies may seem at 
of top management, in the 
worker the company’s personnel 
are those which he sees in operation at his 
bench or in his department. All too often 
the sole qualification for appointment to the 


eyes 


supervisory ranks is skill as a mechanic. 
Admittedly, the supervisor must know how 
to do the job, but by far the most important 
part his job is knowing to get 
people to work.” In the beginning the 
supervisor should be selected because of his 
native ability to work with his fellows, and 


of how 


now and hereafter. I think that honesty will 
compel us to admit that in every case we 
refused to depart from a ‘principle’, we actuclly 
meant just this: ‘We don't want to do’ it.’ 
That type of argument is bad industrial rela- 
tions procedure. Moreover, there are a number 
of things that we are doing today, although they 
are contrary to the matters of principle we 
stressed only a few years ago. It is a rather 
humiliating experience to cling to a principle 
as long as possible, and then to have to concede 
the point.”’ 

* Report cited at footnote 12, pp. 21-23 

* The machines in any given department will 
produce only if operated by human beings 
Obviously, the supervisor cannot turn out much 
production by himself, because he cannot pos- 
sibly operate all of the machines. Manufactured 
articles are produced in large measure according 
to the ability of the supervisors to get workers 
to be on the job and to work at maximum 
efficiency. 
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then he should be trained to do effectively the 
job of human relations, which is his.” 


In this connection, it without say 


goes 
ing that union stewards, committeemen and 


officers should also be trained in the prin- 
human 
Union leaders, too, need a thorough 
their influence upon the 


union’s relationship with the company or 


ciples of collective bargaining and 
relations. 
understanding of 


companies sitting on the “other side” of the 
table. Obviously, unions will do a better 
job if they have 

Fifth, make feel 
give them a sense of kinship to the com- 


well-trained leadership.” 


employees secure and 


pany.” Recognize the essential dignity of 


the individual.” Employees are human 
Treat 


once a 


beings, too. them as such—not 


patronizingly year, but in every 
action, every hour, every day, all year long. 
If it is borne in mind that they have a stake 
in making the business successful, this will 
not be difficult. 
cannot be created by giving a big company 
Christmas 


Loyalty to the company 


party or 
the employees 


picnic and by calling 
“associates,” It requires 
employee participation throughout the year. 
Here, actions speak louder than words. 
Sixth, accept the union-management re- 
lation actually and The key- 
stone of a desirable relationship between 


genuinely. 


the parties is their mutual acceptance of the 
‘fact that each has a status in the business 
enterprise.” Management must fully accept 
the collective bargaining process and un- 


ionism as an institution.” 


** Report cited at footnote 1, p. 76: see work 
by Mee, cited at footnote 10, pp. 1000-1028, for 


suggestions about supervisory and 
executive development programs. 

** Some unions have spent a lot of thought 
and effort on leadership training. For example, 
since 1937, the International Ladies’ Garment 
Workers’ Union has conducted Officers’ Quali- 
fication Courses for all paid union officers who 
have not heid office previously. ‘‘Structure and 
Functioning of the ILGWU,"’ (Educational De- 
partment, ILGWU, 1947) p. 25. ° And the UAW- 
CIO held its Sixth International Education 
Conference in Chicago this spring to study, 
among other things, automatic automation, the 
guaranteed annual wage, time study, and con- 
tract problems. 17 United Automobile Worker 
(March, 1954), p. 2. 

* Article cited at footnote 9, pp. 173-174 

* Work by Mee, cited at footnote 10, 
Mee, op. cit. supra, p. 11. 

*” Work cited at footnote 7, p. 27. 

*t Report cited at footnote 12, pp. 14-15, 17-18, 
26-28. 

* The introduction to the May 29, 1950, agree- 
ment between General Motors Corporation and 
the UAW-CIO provides: 


training 


p. 11. 
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At this late date the longer 
whether unions are socially desirable. Union 
ism in the United States is fatt accompli 


On the other hand, unions must recognize 


issue 18 no 


that the welfare of their members depends 
upon the profitable operation of the busi- 
ness enterprise. Each has a common goal 
—the success of the business “—which can 
be achieved only by genuine mutual accept 
ance of one another. 

In conclusion, it should be emphasized 
that though the interests of manage- 


ment, stockholders, employees, unions and 


even 


the public are not identical, they are inter- 
dependent. Few are naive enough to believe 
that the basic conflict of interests between 
can be totally eliminated 
There is little doubt, however, that the 
adoption of faith attitudes coupled 
with the use of certain tested procedures 
by representatives of the parties, who know 
the facts, can do much to resolve these 
conflicts in a peaceful manner. And the 
peaceful resolution of conflicts of interest 
hallmark of 


these groups 


good 


is certainly a sound indus- 
trial relations. 

The daily application of the Golden Rule 
in industrial life is not only God’s way, it 
is the profitable way. Management, labor 
and the public stand to gain many 
and economic advantages from mutual con- 
fidence and cooperation.” 
are substantial and obvious. 


social 
These benefits 
They are worth 
planning for and working for. They can 
be secured through a constant search for 
a more complete mutual understanding 


[The End] 


“The management of General Motors recog- 
nizes that it cannot get along without labor 
any more than labor can get along without 
management Both are in the same business 
and the success of that business is vital to all 
concerned. This requires that both management 
and the employees work together to the end 
that the quality and cost of the product will 
prove increasingly satisfactory and attractive 
so that the business will be continuously suc- 
cessful 

*‘General Motors holds that the basic interests 
of employers and employees are the same. How- 
ever, at times employees and the management 
have different ideas on various matters affecting 
their relationship. The management of General 
Motors is convinced that there is no reason 
why these differences cannot be peacefully and 
satisfactorily adjusted by sincere and patient 
effort on both sides."’ 

% Styles, at p. 864 of the article cited at foot- 
note 4, advises that to bring about fair and 
harmonious relations between racial groups 
and other groups ‘‘requires the cooperation and 
understanding ef all groups in our society, but 
most particularly it requires the cooperation and 
understanding of those immediately concerned 
on the job."’ 


August, 1954 @ Labor Law Journal 





The Cover: 


Portable Climate ... 


Oxr of the hottest spots in the 
country any summer is Blythe, California, on the Arizona 
border not far from the Salton Sea, which is 246 feet below 
sea level. Paradoxically, Blythe is the site of the booster 
point shown on the cover where gas for the production of heat 
in Los Angeles--200 miles away--gets its last compression 
send-off along a 1,200-mile journey through a 30-inch pipe from 
Texas wells. The compression station, generating 16,430 
horsepower, is one of the largest in the nation, handling 
405 million cubic feet of natural gas a day. 

When the first gas company was organized in the United 
States 125 years ago, it was looking forward to the later boom 
in gashghting which occurred during the last third of the last 
century. When Edison’s electric light killed the boom, the 
gas industry became nervous, but, shortly after the turn of the 
century, gas came into almost universal use for cooking 
Later on, its use for space heating and water heating was 
developed. Today, gas has more than 21,000 uses in industry. 
Industry, therefore, is its biggest consumer. The Ford Motor 
Company plant at River Rouge, for example, uses about 50 


million cubic feet a day, enough to suppiy a city of five million. 


id . 
| HERE are two principal sources 


of supply—-natural gas from drilled wells and gas manufac 
tured from coal. The United States leads the world in the 
production and consumption of both kinds. In 1950, we 
produced 6,281,048,000,000 cubic feet of natural gas and 
503,195,000,000 cubic feet of manufactured gas. The natural 
gas came from more than 54,000 wells. The deepest of these 
15,004 feet—was drilled at Wasco, California, in 1938 

In 1951, there were 1,234 gas companies in this country 
429 manufacturing it and 805 producing natural gas. Of these, 
1,174 are privately owned, and only 60 are municipally owned 


Public ownership in this field is losing ground. 


| iY IMESTIC use of gas increases 
each year. In addition to the millions of gas ranges and re 
frigerators in homes, more and more Americans are taking 
advantage of the relative cleanliness and labor-saving features 
of gas-fired central house-heating installations. Gas is literally 


a portable climate 


Photograph courtesy of Southern California Gas Company. 
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